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IN THE 

I 

SHmtefc States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7018. 


Southland Industries, Incorporated, Appellant, 


v. 

i 

| 

Federal Communications Commission, Appellee. 


BRIEF FOR APPELLANT. 


INTRODUCTORY. j 

This case is an appeal from a decision of the Federal 
Communications Commission rendered May 18, 1937. 
The decision granted an application of Hunt Broadcast¬ 
ing Association for a new station at Greenville, Texas 

(R. 4). | 

Appellant, Southland Industries, Inc., is the licensee 

_ I 

of Radio Station WOAI, which it has operated at San 
Antonio, Texas, for a number of years. Appellant ap¬ 
peared as a party of record before the Commission in 
opposition to the Hunt application (R. 41-42). i The 





order (R. 5) granting said application adversely af¬ 
fects the interests of Appellant and the service ren¬ 
dered by Station WOAI because of the resulting inter¬ 
ference. 


STATEMENT OF THE CASE. 

The proceeding before the Commission can be stated 
chronologically. The Hunt application (R. 19) was 
filed August 21, 1935, and was thereafter amended sev¬ 
eral times. The first amendment changed the fre¬ 
quency specified from 1310 ke. to 1200 kc. (R. 29-30). 
A hearing upon the application was set for May 6,1936, 
pursuant to the Commission’s Notice of Hearing dated 
March 9, 1937 (R. 35). At the hearing appearances 
were entered on behalf of the Commission, the Hunt 
applicant and three other parties, including Appellant 
(R. 41). At the conclusion of the May 6th hearing, the 
trial Examiner, upon request of applicant, held the 
hearing open for thirty days. On June 6, 1936, addi¬ 
tional evidence was presented by applicant. There¬ 
after, applicant petitioned the Commission to reopen 
the hearing to adduce additional evidence (R. 87). This 
request was denied July 17, 1936 (R. 87-88). On July 
30, 1936, applicant requested that its application be 
dismissed (R. 88). The trial Examiner submitted his 
report recommending a dismissal of the application 
(R. 89). 

On September 22, 1936, the Broadcast Division, act¬ 
ing upon its own motion, remanded the application for 
further hearing (R. 90), notwithstanding applicant’s 
previous request for dismissal. Neither the printed 
record nor the docket files disclose any request for fur¬ 
ther hearing, either from applicant or anyone else, or 
any reason for reopening the hearing. 




I 


I 

The further hearing, which was the third, was] set for 
December 2,1936. The several interested partie's again 
appeared, including Appellant (R. 92). In the mean¬ 
time, and between the second and third hearing's, Ap¬ 
pellant, in July, 1936, filed an application for in¬ 
crease in the power of its Station AVOAI from 50 kw. 
to 500 kw. (R. 123). The hearing before the Examiner 
was closed December 6,1936, and his report and fecom- 
mendations were submitted January 9, 1937 (li. 126). 

Detailed exceptions to the Examiner’s report were 
filed by Appellant (R. 134) and others, and requests 
were filed for oral argument. Oral argument uplon the 
case was held before two of the three members of the 
Broadcast Division on April 5, 1937. 

The decision of the Broadcast Division, as shown by 
its Minute Entry (R. 149), was made May 18, 1937, 
without any findings of fact. By final order entered 

i 

the same day (R. 150), the decision was made effective 
July 13, 1937, nearly two months later. 

Before the final order became effective, Appellant, 
on June 20, 1937, formally requested an extension of 
the effective date, and stated its desire to petition the 
Commission cn hone for a rehearing (R. 150). No find¬ 
ings had then been filed. Appellant was unable tb pre¬ 
pare or file a petition for rehearing without first know¬ 
ing the facts and basis for the decision. Also, it was re- 
° _ 7 
quested that the effective date be extended for a period 

of 20 days following the making and filing of findings 
of fact, to allow reasonable time for consideration of a 
petition for rehearing prior to expiration of the appeal 
period (R. 151). j 

Appellant’s request for extension of effective date 
was denied July 6, 1937 (R. 152). j 
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On July 13, 1937, after said order had become effec¬ 
tive, the Commission first filed its Statement of Facts 
and Grounds for Decision (R. 165). Said supposed 
findings were not made or presented to the Broadcast 
Division until July 6,1937 (R. 171), and the contents of 
the Statement, which was adopted in a closed meeting, 
was not known or made available to Appellant until 
the effective date and until nearly two months after the 
final decision of May 18, 1937. 

After the Statement of Facts and Grounds for Deci¬ 
sion (R. 153t158) were filed , on July 13,1937, Appellant 
prepared, and on July 20, 1937, filed, its Petition for 
Rehearing before the Commission, en banc, setting 
forth certain new or additional evidence, pointing out 
matters overlooked or not considered, and raising cer¬ 
tain questions of law. Nearly one month later, on Au¬ 
gust 18, 1937, the Commission dismissed Appellant’s 
Petition for Rehearing (R. 171), its appeal having been 
previously filed August 2, 1937, within twenty days 

after the effective date of the order of Julv 13, 1937. 

« * 

No hearing of any kind was accorded Appellant upon 
its Petition for Rehearing. In fact, the Petition was 
neither granted nor denied, nor considered upon its 
merits, but was dismissed without consideration at a 
closed meeting of the Commission, on August 18, 1937. 
Dismissal of the Petition for Rehearing after filing of 
this appeal was based upon a supposed lack of juris¬ 
diction over the case. 
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1. The Decision, Being Rendered Without findings 
and Without First Making a Determination of the 
Facts of Record, is Void. 

As shown by the record, the Statement of Facts and 
Grounds for Decision did not come up before the 
Broadcast Division until July 6, 1937 (R. 150, 171). 
Said Statement was then first presented to and ^dopted 
by the Broadcast Division. This was a closed meet¬ 
ing of which Appellant had no knowledge or informa¬ 
tion. The following week the Statement was firjst filed. 

The decision of May 18, 1937, being made without 
essential findings of fact, is void upon its face (R. 4, 
149). Wichita R. <0 L. Co. v. P. U. C., 260 U.j S. 48; 
Mahler v. Ehy. 264 U. S. 32; Chicago R. Co. V. Com¬ 
merce Com.. 336 Ill. 51; Stale, ex rel. Lemke v. (b. <& N. 
W. R. Co., 46 N. D. 313; Panama Ref. Co. v. Rif an, 293 
U. S. 431; Atchison. T. £ S. F. R. Co., v. U. ’ [s\, 295 
U. S. 193. * | 

The statement of facts bv the Commission being filed 
nearly two months after rendition of the decisio^ is an 
irregularity for which the supposed findings niust be 
disregarded and treated as no part of the record. 
Flanders v. Tweed , 9 Wall. 425; Kahn v. Smith Rig Co., 
12 Otto, 641; In re Seipels Estate, 30 Cal. App. 273. 

As a matter of law, this case is before the coui*t with 
nothing more than the stark statement or representa¬ 
tion contained in the Minute Entry—decision o|f May 
18, 1937, “. . . the Broadcast Division this daylfound 
that public interest, convenience and necessity wbuld be 
served by granting the application . . .” Quitch obvi¬ 
ously the same statement or representation cofild be 
made in any case, regardless of the facts of record. 
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2. If the Contents of the Statement of Facts is Con¬ 
sidered, the Supposed Findings of Fact Are Arbi 
trary and Capricious and Not Supported by Any 
Substantial Evidence. 

Appellant ’s station, WOAI, is a clear channel station 
operating with 50 k\v., on 1190 kc. The Hunt applica¬ 
tion is for 1200 kc., which is immediately adjacent to the 
channel licensed to Appellant. Greenville, Texas, the 
site of the proposed Hunt station, is separated 295 
miles (R. 55) from San Antonio, Texas, the location 
of WO AT. 

The evidence shows (R. 55, 125) that Station WOAI 
renders service in the Greenville area which is both 
steadv and useful. This service from WOAI will be 
destroyed by operation of the proposed station. Its 
signal on 1200 kc. will result in interference to the sig¬ 
nal of WOAI on 1190 kc., and Appellant’s service in 
the rural sections of Greenville will be destroved over 
an area extending from 50 to 60 miles in all directions 
around Greenville, and 75 to 80 miles to the north 
and northeast of Greenville (R. 55, 56). This evidence 
was put in the record by an expert radio engineer who 
was called bv the Commission to testifv on its behalf. 

Xo finding upon this evidence was made by the Com¬ 
mission. In the supposed findings, the only conceiva¬ 
ble reference to the subject matter of Appellant’s com¬ 
plaint is the following superficial conclusion (R. 156): 

44 Xo objectionable interference would be ex¬ 
pected to result to the fair and efficient service of 
anv existing broadcast station from a granting of 
this application/’ 

There is no word or sentence in the statement from 
which a finding of fact upon this matter can be spelled 
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out. It is apparent from other provisions of the state¬ 
ment that the Commission has not made anv deter- 
mination of the pertinent facts of record in this case, 
and it is obvious that the statement of facts fijrst made 
by the Commission nearly two months after itlie deci¬ 
sion was rendered actually performed no part in the 
Commission’s decision. 

The evidence is uncontradicted that the scry ice ren¬ 
dered by Appellant’s station will be destroyed in the 
Greenville area if the Hunt application is granted. 
If the direct evidence as to the interference to WOAI’s 
service is considered together with the meager,and un¬ 
satisfactory showing by the Hunt applicant' of any 
need for a station in Greenville, it is apparent that the 
need shown is wholly insufficient to justify tile inter¬ 
ference and destruction of WOAI’s service. However, 
there is no need for considering any part of ^lie con¬ 
tents of the statement of facts since it was n^t made 
as a determination or finding of the facts as la basis 
for the decision. Under these circumstances | Appel¬ 
lant has not been accorded a complete or fair Hearing. 


3. The Commission is Without Power or Jurisdiction 
to Render the Decision Granting the Hunt Appli¬ 
cation in Absence of a Hearing Before the Com¬ 
mission or a Member Thereof. i 

i 

The evidence is uncontradicted that the granting of 
the Hunt application involves a change of policy! by the 
Commission (R. 56-57, 162-163). j 

There are no stations in the State of Texas operating 
on 1200 kc., the frequency requested by the Hunt! appli¬ 
cation. The granting of this application is the first de¬ 
parture from the allocation policy established in 1928. 
The policy of not assigning 1200 kc. in Texas is One of 
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the very few policies adopted at the beginning of the 
Radio Act of 1927 which has been followed consistently 
without exception both by the Federal Radio Commis¬ 
sion and by this Commission under the Communica¬ 
tions Act of 1934 until the change in policy introduced 
by the decision granting the Hunt application. 

The facts, which are shown of record, may be stated 
concisely by quoting from a portion of Appellant’s peti¬ 
tion for rehearing (R. 162-163): 

‘‘The granting of the Hunt application results 
in a change of policy by the Commission with re¬ 
spect to the use of 1200 kc. in the State of Texas. 
Since the allocation of clear channels under Gen¬ 
eral Order No. 40 bv the Federal Radio Commis- 

m/ 

sion, neither that Commission nor the Federal 
Communications Commission, up until May 18, 
1937, has made a single exception to the policy then 
established of not assigning 1200 kc. stations in 
the State of Texas. That policy is not only evi¬ 
denced upon the record in the hearing upon the in¬ 
stant application but was in hearings upon other 
applications. In the hearing upon the Hunt appli¬ 
cation (Docket No. 3243), the Commission’s engi¬ 
neer, Mr. Davis, testified (R. 24): 

‘Q. By Mr. Rollo:... Do you know of any estab¬ 
lished policy, either of the Engineering Depart¬ 
ment or of the Commission, regarding 1200 kilo¬ 
cycles frequency in the State of Texas? 
***** 

A. Yes. 

* * * * * 

Q. And what is that policy? 

A. I speak only for the Engineering Depart¬ 
ment, of course, and that is that we have not in the 
past recommended the granting of applications on 

1200 or 1210 kilocycles in the State of Texas in or- 

* 

der to protect the available service from WOAI 
operating on the adjacent frequency. 
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Q. Are there any stations licensed to operate on 
1200 kilocycles in the State of Texas at the present 
time? 

A. No, sir.’ I 

In the hearing* upon the application of J. Law¬ 
rence Martin (Docket No. 3316) for a station at 
Tucumcari, New Mexico, which was denied by the 
Commission, the Commission’s engineer, Mr. 
Clark, testified (R. 5): | 

A. C . . However, it might be pointed but that 
the Commission has never granted any station on 
1200 kilocvcles in the State of New Mexico or 

*' i 

Texas, and this is in order to protect the rural ser¬ 
vice of Station WOAI. 


* 


# 


* 


# 


* 


‘The Witness: The reason as far as the policy 
is concerned, that has been given the Engineering 
Department, is that because of you might Isay the 
lack of service in this area from clear chanhel sta¬ 


tions, WOAI is about the onlv station which rcn- 
ders anywhere near consistent service to the area, 
because of the distance from all other clear chan¬ 
nel stations. For that reason, that has been the 
past policy.’ ” 


The proceeding in this case was in direct contraven¬ 
tion of Section 409 (a) of the Act, which provides: 

j. 

“Any member or examiner of the Commission, 
or the director of any division, when dulyi desig¬ 
nated by the Commission for such purpose, may 
hold hearings, sign and issue subpenas, administer 
oaths, examine witnesses, and receive evidence at 
any place in the United States designated by the 
Commission; except that in the administration of 
Title III an examiner may not be authorised to 
exercise such powers with respect to a matter in¬ 
volving (1) a change of policy by the Commission, 
(2) the revocation of a station license, (3!) new 



i 




10 


devices or developments in radio, or (4) a new 
kind of use of frequencies. In all cases heard by 
an examiner the Commission shall hear oral argu¬ 
ments on request of either party.” 

The purpose of the Act is to require that the Com¬ 
mission itself hear any and all matters involving a 
change of policy, etc. The intention of Congress is 
clear. It is the members of the Commission who deter¬ 
mine the policies, not the trial examiners, and Congress 
made it mandatory and jurisdictional that the Commis¬ 
sioners who make the policies hold the hearings and 
receive the evidence in cases involving any change of 
policy. 


4. The Commission Erred in Considering Confidential 
Reports, Memoranda and Other Information Not 
Presented in Evidence Nor Served Upon or Other¬ 
wise Made Available to Appellant; and the Com¬ 
mission Erred in Failing to Certify to this Court 
the Originals or Certified Copies of ALL PAPERS 
Presented to the Commission Upon this Applica¬ 
tion. 


Such papers and reports above referred to include, 
inter alia : 

1. A report upon the case by the Examining De¬ 
partment or the Trial Examiner submitted to the 
Broadcast Division in answer to Appellant’s ex¬ 
ceptions filed February 1*2, 1937 to the Examiner’s 
Report (Xo. 1-344). 

2. A report upon the case submitted by the Legal 
Department to the Broadcast Division at some date 
prior to said decision and subsequent to release of 
the Examiner’s Report. 

3. A report upon the case presented by the En¬ 
gineering Department to the Broadcast Division 
for its consideration in arriving at said decision. 



The above described papers with which Appellant 
was never confronted were not certified to this Court 
as required by Section 402 (c) of the Act. Appellant on 
September 14, 1937 filed a Suggestion of Dimiijiution of 
the Record and Petition for Writ of Certioraj’i, and a 
supporting memorandum. An Opposition and answer¬ 
ing memorandum was filed by the Commission. Al¬ 
though the Suggestion was not allowed, Appellant by 
action of the Court on September 30, 1937, was per¬ 
mitted to renew its motion at the hearing. 

In the Commission’s Opposition and answering mem¬ 
orandum it is not denied, but admitted, at least inferen- 
tially, that such confidential reports and papejrs were 
presented to the Broadcast Division for its considera¬ 
tion in making the decision in this case. It is a fair pre¬ 
sumption that the decision in this case was in fact made 
upon the basis of such confidential reports. Whjat facts 
they contain Appellant does not know! 

Under the Commission’s rules of Practice add Pro¬ 
cedure, only the trial examiner is permitted to make a 
report and recommendation upon the facts. Sjuch re¬ 
ports are required to be served upon the parties (Rule 
106.27). There is no justification for the submission 
of a second confidential report. 

The Law Department, as a party to the hearipg, has 
an opportunity under said rules to file exceptions to an 
examiner’s report and to file a brief. These, too, are 
required to be served upon the parties (Rules 106.28, 
106.29). j 

The Engineering Department in all cases presents 
testimony in the hearing. There is no provision nor 
occasion for such witness who has testified to thie facts 
to file a confidential report. 

The procedure whereby the Commission decides 
cases upon the basis of confidential reports, and with- 
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out first making determinations of fact from the evi¬ 
dence is contrary to due process of law and the funda¬ 
mental requirements of a fair hearing. 

5. The Commission’s Failure to Consider Appellant’s 
Petition for Rehearing Upon Its Merits is Con¬ 
trary to Section 405. 

Appellant filed its petition for rehearing July 20, 
1937, one week after the filing of the Commission’s 
Statement of Facts. Substantial reasons were set forth 
for a review of the decision of the Broadcast Division 
(now abolished) by the Commission, en banc. Appel¬ 
lant had no hearing upon its petition. It was not con¬ 
sidered upon its merits. Instead the petition for re¬ 
hearing was dismissed. 

The Commission, en banc, upon petition to review an 
action of a subordinate division may either grant or 
deny the petition. The Commission is not empowered 
to refuse consideration of the petition. 

If the Commission’s action in dismissing Appellant’s 
petition without consideration is deemed a denial there¬ 
of, then the action was arbitrary and capricious in view 
of the several matters set forth in the petition (R. 158- 
166), which for convenience are reaffirmed without re¬ 
argument in this brief. 
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i 

i 

CONCLUSION. i 

Upon consideration of the foregoing, Appellant sub¬ 
mits that the Commission’s decision herein complained 
of should be reversed, as a matter of law. It is re¬ 
quested that the case be remanded to the Commission 
for a rehearing or further hearing before tlije Com¬ 
mission or a member thereof, and that a determination 
of the facts be made upon which a valid decision can 
be rendered. 

Louis G. Caldwell, , 
Donald C. Beelar, 

Percy H. Russell, Jh., 
Attorneys for Southland Industries , Inc. 

January 21,1938. 


i 
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i 

i 


i 
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In the United States Court of Appeals 
for the District of Columbia 

j 

No. 7018 I 

Southland Industries, Incorporated, appellant 

v• | 

Federal Communications Commission; Hunt 

' 

Broadcasting Association, intervener 

i 

i 

_ ! 

BRIEF ON BEHALF OF FEDERAL COMMUNICATIONS 

COMMISSION 

j 

I. STATEMENT 

This appeal (R. 1-4) is taken from a decision of 
the Federal Communications Commission rendered 
May 18, 1937, effective July 13, 1937, granting the 
application of Hunt Broadcasting Association, a 
common law partnership composed of Fred E. 
Horton, Noble W. Young, and J. L. Collins, for a 
construction permit to erect and maintain a new 
local radio broadcast station at Greenville, Texas, 
for the use of the frequency 1200 kc, with 100 wAtts 
power, daytime operation only (R. 149,153 to 158). 

The appeal is taken under section 402 (b) (2) of 
the Communications Act of 1934 (48 Stat. 10^3) 
which provides: 

(i) ; 

i 

i 

j 


i 


2 


Sec. 402. (a) * * * 

(b) An appeal may be taken, in the man¬ 
ner hereinafter provided, from decisions of 
the Commission to the Court of Appeals of 
the District of Columbia in anv of the fol- 
lowing cases: 

( 1 ) * * * 

(2) By any other person aggrieved or 
whose interests are adversely affected bv anv 
decision of the Commission granting or re¬ 
fusing any such application. 

The application of Hunt Broadcasting Associa¬ 
tion (B3-P-723) was dated July 27, 1935, and 
originally requested the use of 1310 kc with 50 
watts power (R. 22). This was amended there¬ 
after to request the frequency 1200 kc with 100 
watts power (R. 30). 

The Commission was unable to determine from 
an examination of this application as amended that 
a grant thereof would serve public interest, con¬ 
venience, and necessity and, therefore, designated 
the same for public hearing (R. 34, 35). Due 
notice of the time and place of hearing and the 
issues to be determined was given the applicant 
and other interested parties (R. 35, 36). The 
Southland Industries, Incorporated, appellant 
herein, petitioned to intervene in that hearing be¬ 
fore the Commission (R. 39) and its petition for 
intervention was granted (R. 41). 

Thereafter, and on May 6, 1936, the application 
of Hunt Broadcasting Association came on for 
hearing before an examiner duly appointed by the 
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j 

i 


Commission. The applicant, Hunt Broadcasting 
Association (which is an intervener herein), ^nd 
the appellant. Southland Industries, Inc. (which 
was an intervener in the proceeding before ;the 
Examiner), appeared and fully participated injthe 
hearing (R. 41-85). The record in this hearing 
was held open for thirty days to give the applicant 
an opportunity to request the Commission for! an 
order to take the deposition of one witness who was 
ill and unable to be present (R. 50). j 

The request to take the deposition was subse¬ 
quently made and on June 6, 193b, the application 
came on for further hearing, and the deposition 
introduced in the record (R. 8b, 87). 

On J lily 30, 193b, the applicant, Hunt Broadcast¬ 
ing Association, tiled written request with the Coin¬ 
mission that the application be dismissed. Pur¬ 
suant to this request, the examiner submitted liis 
report (1-278) on July 31, 193b, recommendijig 

that the application be dismissed with prejudice 
(R. 89, 90). On the record before it, however, the 
Commission, on its own motion, remanded the ap¬ 
plication to the examiner for further hearing De¬ 
cember 2, 193b (R. 90). At said further hearing, 
the applicant, Hunt Broadcasting Association (in¬ 
tervener herein), and the appellant, Southland 
Industries, Incorporated (intervener in the pro¬ 
ceeding before the examiner), appeared and fully 

participated (R. 92 to 126, inclusive). ! 

On January 9, 1937, the examiner submitted his 

report (1-344) (R. 126-133) in which lie recoin- 


i 
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mended that the application of Hunt Broadcasting 
Association for a construction permit be granted 
(R. 133). E xceptions were filed to this report by 
appellant (R. 134-145) and a request made for 
oral argument (R. 145) which was granted and held 
April 15, 1937 (R. 148). Thereafter and on 
May 18j 1937, the Commission, Broadcast Di¬ 
vision, granted the application of Hunt Broad¬ 
casting Association for a construction per¬ 
mit, effective July 13, 1937 (R. 149). The Order 
recited that ; ‘the Commission will issu*- and pub¬ 
lish at a subsequent date an opinion setting forth a 
statement of facts appearing of record and 
grounds for the decision herein reached" (R. 149). 

On June 26, 1937, Southland Industries, Incor¬ 
porated, appellant herein, petitioned for an exten¬ 


sion of the 


effective date of the Commission's Order 


granting the application of Hunt Broadcasting As¬ 
sociation (R. 150-152), which petition was denied 
on July 6,1937 (R. 152). Also on July 0 , 1.937, one 
week before the effective date, the Commission is¬ 
sued and published its Statement of Facts and 
Grounds for Decision, referred to in its Order of 
May IS, 1937 (R. 153-158). 

On July 20, 1937, appellant filed its Petition for 
Rehearing under Section 405 of the Communica¬ 
tions Act of 1934 (48 Stat. 1095) (R. 158-166), and 
on August 2, 1937, while this Petition was pending, 
it filed its Notice of Appeal (R. 1-4). Thereafter, 
and on August 18, 1937, and after the filing of this 




appeal, the Commission dismissed the Petition of 

i 

Southland Industries, Incorporated, appellant 
herein, for Rehearing (R. 171). 

II. THE ISSUES 

Appellant has made no specific statement ijn its 
brief of the issues arising on this appeal, blit its 
Notice of Appeal states: 

This appeal is taken pursuant to Section 
402 (b) of the Communications Act of 1934. 
The decision authorizing the construction of 
a station at Greenville, Texas, on 120^) kc, 
the channel immediately adjacent to I that 
licensed to appellant, aggrieves and ad- 
verselv affects the interests of Station 
WOAI in that its service rendered ip the 
area of Greenville will be subjected to objec¬ 
tionable interference (R. 1). 

Since the appellant, Southland Industries, Inc.; has 
had no application refused by the Commissiorj, its 
appeal must be taken under Section 402 (b) (2) of 
the Communications Act of 1934 (48 Stat. 1093). 

It is claimed by the appellant (see Index, Ap¬ 
pellant ? s brief) that the decision of the Commission 
is void because (1) the Commission has not made 
findings; (2) the Commission's “supposed v find¬ 
ings are arbitrary and capricious and not imp- 
ported by substantial evidence; (3) the Compas¬ 
sion had no power or jurisdiction to render the 
decision complained of in the absence of a hearing 
before the Commission or a member thereof; 1(4) 
the Commission ‘‘considered'' certain confidential 







memoranda of its technical divisions “and other 
information” not presented in evidence nor served 
upon or otherwise made available to appellant and 
that it failed to eertifv to this court the originals or 
certified copies of all papers presented to the Com¬ 
mission upon this application; and (5) that the 
Commission’s dismissal of its Petition for Rehear¬ 
ing was contrarv to Section 405 of the Communica- 
tions Act of 1934 (48 St at. 1095). 

We denv each and everv one of these contentions 
% • 

and submit that: 

1. Tlie Commission has made proper findings; 

2. These findings are supported by substantial 
evidence and are not arbitrary or capricious; 

3. That the application, from a grant of which 
this appeal is taken, involved no question of “(1) 
a change of policy by the Commission, (2) the rev¬ 
ocation of a station license, (3) new devices or 
developments in radio, or (4) a new kind of use of 
frequencies’* and, therefore, was a proper applica¬ 
tion to be heard bv an examiner in accordance with 
Section 409 (a) of the Communications Act of 1934 
(48 Stat. 1096); 1 


1 Section 4i)!> (a). Any member or examiner of the Com- 
mission, or the director of any division, when duly desig- 
nated by the Commission for such purpose, may hold hear¬ 
ings. sign and issue subpenas. administer oaths, examine 
witnesses, and receive evidence at any place in the United 
States designated by the Commission; except that in the 
administration of title III an examiner may not he author- 
ized to exercise such powers with respect to a matter in¬ 
volving (1) a change of policy by the Commission, (-) the 








4. That all papers presented to the Commission 
upon the application complained of were certified to 
this court in accordance with Section 402 (c) of the 
Communications Act of 1934 (48 Stat. 1093); and 

5. That the Commission’s failure to consider ap¬ 
pellant’s Petition for Rehearing upon its merits is 
not contrary to Section 405 of the Communications 
Act of 1934 but was required in view of the lack of 
jurisdiction of the Commission at the time of its 
action. 

III. ARGUMENT 

A. THE COMMISSION HAS MADE PROPER 

FINDINGS 

! 

The Commission found that a public need exists 
in Greenville, Texas, for a broadcast station oif the 
kind and class applied for, and that sufficient Icom- 

i 

mercial support is available to give reasonable as¬ 
surance of successful financial operation, as fol¬ 
lows : 

The population of Greenville, Texas, ac¬ 
cording to the 1930 census was 12,407,1 and 
of Hunt County, in which Greenville is lo¬ 
cated, 49,016, and the present populatiqn of 
Greenville is estimated to be about 15,000. 
The principal occupation of Greenville in 
the area surrounding Greenville is agricul¬ 
ture. A number of manufacturing and in¬ 
dustrial plants are located in Greenville, in- 

revocation of a station license, (3) new devices or develop¬ 
ments in radio, or (4) a new kind of use of frequencies! In 
all cases heard by an examiner the Commission shall hear 
oral arguments on request of either party. 
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eluding the largest cotton compressor in the 
United States and seven cotton gins. There 
are eight hotels located in the citv, nine 
railroad outlets, five bus lines, and ten 
paved highways. Retail business is about 
$5,000,000 annually. 

It appears that there are several bands in 
Greenville as well as several drum and bugle 
corps. Also, that there are a number of en¬ 
tertainers, both musical and vocal, as well 
as several literarv clubs, fraternal, civic, and 
patriotic organizations. * * * 

Present broadcast service 4 available in the 
daytime in Greenville is from Stations 
WBAP-WFAA at Fort Worth and Pallas, 
Texas, and from KRLD at Dallas, Texas. 
Station WRR at Dallas also provides fair 
service to Greenville. However, that broad¬ 
cast service originates in cities distant from 
Greenville and programs may be expected 
to be of general interest to the residents of 
Greenville as distinguished from local pro¬ 
grams originated locallv. The Commission 
is of the opinion and so finds from the rec¬ 
ord before us that a public need exists in 
Greenville for a broadcast station of a kind 
and class applied for by these applicants and 
that sufficient commercial support is avail¬ 
able to give reasonable assurance of success¬ 


ful financial operation. 

Hunt Broadcasting Association is a com¬ 
mon law partnership composed of Fred E. 
Horton, Noble W. Young, and J. L. Collins, 













all of whom are citizens of the United (States 
and residents of Greenville. Mr. Holton is 
Postmaster and also publishes the dailjy and 
one of the two weekly newspapers in Green¬ 
ville, and has a net worth of about $ 42 , 000 . 
Mr. Collins is in the hotel business and also 
owns music stores in Greenville and Tyler, 
Texas, and has assets in excess of $150,000. 
Mr. Young is in the retail mercantile busi¬ 
ness and has assets in excess of $15,000. 

The partners have each advanced $3,000 
in cash to the partnership fund and will con¬ 
tribute such additional amounts as may be 

necessarv. i 

* 

Each partner will devote such time tjo the 
operation of the proposed station as may be 
required and although none of the partners 
have [has] had any actual experience in the 
operation of a broadcast station, they! will 
employ experienced technical help ip all 
positions. j 

The transmitting equipment which the ap¬ 
plicant proposes to install is in accord with 
good engineering practice and is capable of 
being operated within the standards re¬ 
quired of stations of this class. ! 

No objectionable interference would b^ ex¬ 
pected to result to the fair and efficient serv¬ 
ice of any existing broadcast station from a 
granting of this application (R. 155, 156). 

The foregoing findings of fact appearing in! the 
Commission’s Statement of Facts and Grounds;for 
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Decision are proper and adequate 2 and were pub¬ 
lished and available to appellant on July 6, 1937, 
one week prior to the effective date of the Commis¬ 
sion's Order, which was expressly stated therein to 
he July 13, 1937. 

Section 402 (c) of the Communications Act of 
1934 (48 Stat. 1093) provides for the taking of an 
appeal 4 4 within twenty days after the decision com¬ 
plained of is effective," while Section 405 of the 
Act (48 Stat. 1095) provides that 44 the time within 
which application for rehearing may be made shall 

be limitedi to twentv davs after the effective date" 

% % 

of the decision complained of. 

Thus, it appears in this record, without contra¬ 
diction, that appellant had twenty days from and 
after July 13, 1937, the effective date of the Com- 
mission's Order y mutiny the application of Hunt 
Broadcast iny Association, frith in which to apply 
for reheariny or file its Xotice of Appeal in this 
i'ourt, whereas the Commission's Statement of 
Facts and Grounds for Decision setting forth its 
findings and stating its reasons for its decision, as 
aforesaid, was published at its offices and made 
available to appellant on July 6, 1937, one week 
before the effective date of its Order. Appellant 
was, therefore, 44 full handed with knowledge of the 


reasons for the Commission's decision" in plenty 


2 Great W extern Broadcasting Assn.. Inc. v. Federal Com¬ 
munications Co-in mission. — App. D. C. —. decided Decem¬ 
ber (i. 1087. not yet reported: Pulitzer Publishing (’o. v. 
Federal Communication* Commission. — App. D. C. —. 


decided December 7. 1987. not yet reported. 
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of time to employ its remedies under the! Act. 
Missouri Broadcasting Corporation v. Federal 
Communications Commission, No. 6869, decided 
December 6,1937, — App. D. C. —. I 

I 

B. FINDINGS OF THE COMMISSION ARE FtJLLY 

SUPPORTED BY SUBSTANTIAL EVIDENCE AND 

ARE NOT ARBITRARY OR CAPRICIOUS 

| 

1. As To Interference 

Appellant’s appeal is taken under Sectioii 402 
(b) (2) of the Communications Act of 1934 (48 
Stat. 1093), which provides for an appeal by ‘tany¬ 
one aggrieved or whose interests are adversely af¬ 
fected” by anv decision of the Commission. 

%/ 4 . 

Southland Industries, Inc. (WOAI) contends 
that the action of ihe Commission in granting the 
application of Hunt Broadcasting Association for 
a construction permit to erect a new radio broad¬ 
cast station at Greenville, Texas, to be assigned to 
the use of the “local” frequency 1200 kc, with a 
power output of 100 watts, daytime operation only 
(R. 58,124), has “aggrieved and adversely affected 
its interests” in that “its (WOAI’s) service ren¬ 
dered in the area of Greenville (Texas) will be sub- 
ject to objectionable interference” (R. 1). 

Greenville, the site of the proposed Hunt Broad¬ 
casting Station, is 295 miles airline from San! An¬ 
tonio, Texas (R. 55), where appellant’s station 

i 

WOAI is located. This station is assigned the use 
of the “clear channel” frequency 1190 kc, with a 
power output of 50 kw, and operates unlimited time 
(R. 124). | 
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The Commission found that “no objectionable in¬ 
terference would be expected to the fair and effi¬ 
cient service of any existing* broadcasting station 
from the granting of this application’’ (R. 156). 
This is, of course, a finding of fact which must 
stand or fall upon the record herein. 

What is the “fair and efficient*’ service of ap¬ 
pellant's radio station WOAI ? 

The Fifth Annual Report of the Federal Radio 
Commission ’ 1 defines the “service areas’’ of the 
various classes of broadcast stations. These have 
not materially changed since the publication of that 
report, and are recognized and adhered to by this 
Commission. As stated in this Report, 

The good service area of a clear chan¬ 
nel station is empirically defined as that area 

which receives a field intensitv of 0.5 milli- 

* 

volts per meter or more. Fundamentally, 
such a station renders service with field in¬ 
tensities far below this value and, conse¬ 
quently, to a larger area, but fading and local 
interference make the service necessarilv of 
an intermittent character. A field intensitv 
of 0.5 millivolts may be subject to fading and 
will undoubtedly be subject to local interfer¬ 
ence in many places. The primary purpose 
of such a station is to serve a center of popu¬ 
lation and a large rural area that is not with¬ 
in the service range of anv other station and 
cannot be economicallv served bv anv other 

i • v % 

means than clear channel stations. 


Pages 31 and 3*2. 
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The reason the good service area is limited to the 
0.5 millivolt per meter contour, is because it has 
been found and empirically determined that due 
to interference and fading, beyond this point the 
signal of such a station is no longer constant and 

cannot be said to render ‘‘good service.” Where 

* 

areas do not receive a signal of this intensity if rom 
any station they must depend upon weaker signals 

j 

for the only service they receive. However, tinder 

the standard of public interest, an intermittent 

service is not entitled to protection where prijniary 

service mav be made available. This is such a 
' 

case. 

The “primary service area” of a station (i. e., 
that area receiving a signal of 0.5 millivolts per 
meter or more, and thus good service) is that area 
which receives consistent (/round tcare service* 

i 

Immediately outside of this area, is an area which 
receives intermittent (/round (rare service whijeh is 
sometimes (erroneously) referred to as “secondary 
service” area. 

i 

ITristinif standards of allocation provide for\ pro¬ 
tection from interference to the primar// or \</ood 
service area, but the// do not provide for the protec¬ 
tion of intermit tent service of existing stations 
when such protection would prevent the erection of 
a new station which would render a prim-art/ -j terv- 


4 See North American Regional Broadcasting Agreement, 
Page 2. C. I. R. Doc. 50A, signed at Havana, Cuba, Decern- 
ber 10. 1037. I 
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ice. (Fifth Annual Report, Federal Radio Com¬ 
mission, supra.) 

Appellant, Southland Industries, Inc. (WOAI), 
petitioned the Commission pursuant to the provi¬ 
sions of its Rule 105.20 for leave to intervene in 
the public hearing upon the application of Hunt 
Broadcasting- Association for construction permit 
to erect a iiiew radio station in Greenville, Texas, 
and it alleged: 

The granting of the application would 
destroy a large part of the secondary service 
area of WOAI in the State of Texas. A 
large portion of the rural listeners in this 
area depend upon Station WOAI for their 
only consistent radio service (R. 39). 

The Petition further states that if permitted to 
participate! in the hearing to be held upon said 
application, petitioner, “in addition to the forego¬ 
ing matters, will show the following: (1) that there 
is no need for additional service in the area pro¬ 
posed to be served by the applicant; (2) that pub¬ 
lic interest, convenience, and necessity will best be 
served by a denial of the application’' (R. 39, 40). 

These two statements would seem to be incon¬ 
sistent, for if it be true that “a large portion of 
the rural listeners in this area depend upon WOAI 
for their only consistent radio service” (and the 
record discloses the contrary), how can it be that 
“there is no need for additional service in the area 
proposed to be served by the applicant"? And 
particular !// in view of the fact that the applicant 


proposed to (jive the listening public “prifnary” 
and not “intermittent” (or “secondaryas ap¬ 
pellant terms it) service in that area f 
The Commission engineer who testified at the 
hearing said that “The signal of WOAI in Green¬ 
ville would not constitute satisfactory service! to the 
residents of Greenville” (R. 60). He also stated 

that at any point where the noise level was less than 

! 

the signal of WOAI between 50 and 100 micijovolts 
per meter, it would be receivable, and thaf area 
would receive interference from the operation of 
the proposed new station (R. 61). He estimated 
this area as between 50 or 60 miles of Greenville 
(R. 56). Bat this area is not dependent upbn the 
intermittent sendee it receives from WOAI alone. 
It also receives primary service from Stations 
WPAA and WBAP, clear channel stations operat- 
ing at Dallas, Texas, about 45 miles from Greenville 
with a power output of 50 kilowatts, and Station 
KRLD at Dallas which is a clear channel station 

i 

operating with a power output of 10 kilowatts 
(R. 53). Both Stations WFAA and WOA|l are 
affiliated w r ith the National Broadcasting Company 
(R. 59, 60). | 

In any event, the Commission granted the peti¬ 
tion of Southland Industries, Inc. (WOAI), to in- 
tervene in the public hearing upon the application 
of the Hunt Broadcasting Association (R. 41 )i, and 
when the matter came on for hearing the Southland 
Industries, Inc. (WOAI), appeared as intervene! 
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and was represented by counsel (R. 42). It did not, 
however, produce a single witness, nor did it offer 
a line of testimony whatsoever upon the subject of 
the possibility of interference between its Station 
WOAI and the operation of the proposed Hunt 
Broadcasting Association station, or upon anything’ 

i 

else set up in its Petition for Intervention, which 
stated what it expected to prove. 

On cross-examination of the Commission's en¬ 
gineer, counsel for appellant established that 
WOAI renders a signal in the Greenville area 5 of 
“something less than 100 microvolts per meter and 
might be around 50 microvolts" which constitutes 
“some degree of service; that is, a ground wave 
signal of that volume when fading is absent” (R. 
55); that this service is “intermittent” and not 
“primary” and that the operation of the Hunt 
Broadcasting Association proposed station would 
interfere with a part of this intermittent service 
rendered by appellant's radio Station WOAI (R. 
55 and 56). The Examiner then asked the Com¬ 
mission’s engineer whether “this interference you 
have been discussing, is that classed as objection¬ 
able interference?” and the witness replied, “No, 
sir. It is not within the normally protected half 
millivolt contour of the clear channel stations. 
And I would also like to further state that while 
in the plan of allocation of the engineering depart- 


5 **The signal of WOAI in. Greenville would not constitute 
satisfactory service to the residents of Greenville” (R. 60). 
[Italics supplied.] 
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ment clear channel stations are during the day 
protected to their one-tentli millivolt per pieter 
contour from interference on the same channel, 
from limited time on daytime stations, they are 
protected to their O.o millivolt per meter contour 
from adjacent channel interference , and our tables 
of recommended separations are based upoii that 
situation” (R. 57 and 58). The Examiner! then 
asked, “Would the operation of this proposed sta- 
tion at Greenville cause any objectionable inter- 

i 

ference within the five-tenths millivolt per jneter 
contour of station WOAl?” and the witness re¬ 
plied, “No, sir.” The recommended separation 
between radio Station WOAl and the proposed 
station with their respective assignments for the 
purpose of avoiding objectionable interference is 
220 miles. The actual separation between these 
stations is 295 miles (R. 57, 58). When asked by 
the Examiner if there teas any engineering reason 

j 

why WOAl should he protected or given greater 
protection than any other clear channel station, 
Engineer Davis replied: “No; I should not {con¬ 
sider that there teas any engineering reason there¬ 
for” (R. 58). | 

Upon further hearing of this application before 
the Examiner, Mr. Ralph L. Clark, a radio engineer 
whose qualifications as such were conceded by all 
parties, was asked by the Examiner if there was 

any engineering reason why a station might not be 

| 

assigned to the local channel of 1200 kc in the State 
of Texas. He replied, “No. There are locations in 


i 
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Texas where stations could be assigned to the 1200 
kilocycle channel without interfering with the 
normally protected service of WOAI.” The Ex¬ 
aminer then asked whether or not that would be 
true in this case and the witness replied: “With the 
present assignment, that is ~)0 kilowatts, yes' J 
(. R . 124). 

The diagram facing this page graphically illus¬ 
trates what this record indicates will be the result 
of the granting of the Hunt Broadcasting applica¬ 
tion and its relation to and effect upon the inter¬ 
mittent service of Radio Station WOAI. 

At the present time there are no stations located 
in Greenville (R. 53) but this area receives service 
from the following stations: WFAA and WBAP, 
sharing time stations, using 50 kw on the clear chan¬ 
nel frequency 800 kc at Dallas, Texas, about 45 
miles from Greenville; KRLD, which operates on 
the clear channel frequency 1040 kc, unlimited time, 
with a power output of 10 kw;* and Station WRR, 
at Dallas (R. 53), which is assigned the “regional” 
frequency 1280 kc, 500 watts power, unlimited 
time. The service to Greenville from Station 
WRR would not be considered as satisfactory, but 
that from the aforesaid clear channel stations will 

be primary service (R. 53). 

6 While these stations overlap part of the intermittent 
service area of WOAI and the proposed Hunt Broadcasting 
Association station, thev do not interfere electricallv be- 

• V % 

cause the frequency separations are great. 
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We respectfully and earnestly submit that the 
Commission’s decision in this case is in keeping 
with the principles of allocation as enunciated by 
this Commission and its predecessor, the Federal 
Radio Commission, in its various published Re¬ 
ports, and is in full accord with good engineering 
practice as testified to in this record by expert radio 
engineers. 

As a result of this decision the listening public in 

and around Greenville, Texas, will be given pri¬ 
mary reception from a local station located in 

I 

Greenville, in lieu of the intermittent reception 
theretofore received from Station WOAI, 295 miles 
away, and in addition it will have TRANSMIS¬ 
SION FACILITIES not theretofore avail able to 
the people of that area. The “fair, efficient, and 
equitable distribution" of radio service provided 
for in Section 307 (b) of the Communications! Act 
of 1934, as amended June 5, 1936 (49 Stat. 1475), 
means transmission as well as reception. , 

2. Other Findings 

It is not suggested or claimed in its appeal that 
the financial or economic interests of Southland 
Industries, Inc., are adverselv affected bv thd ac- 
tion of the Commission of which it complains and, 
in view of the fact that appellant’s Station WOAI 
at San Antonio, Texas, is a 50 kw clear channel 
station affiliated with a national chain network and 
is 295 miles away from Greenville, Texas, thq lo- 


i 

i 



cation oil the proposed new local 100 watt station* 

any such contention would be manifestly absurd. 

•/ + 

The only manner in which appellant alleges itself 
to be aggrieved or its interests adversely affected 
by the action of* the Commission granting the ap¬ 
plication of the Hunt Broadcasting Association at 
Greenville, Texas, for a construction permit to 
erect a new 100 watt station at that place is through 
electrical interference. 


‘'The nature of its grievance can bo measured on 
this appeal only by the reasons therefor which the 
Act requires it to give; and in order to determine 
its appealable interest we must look—and can only 
look—to those reasons/’ Intermountain Broad¬ 
cast) h<j Corporation, a corporation v . Federal Com¬ 
munications Coin mission et ah , dismissed bv this 

* % 

court December 6, 1937 (— A])]). 1). C. —), not yet 
reported. To the same effect, Pulitzer Publishing 
Company v. Federal Communications Commission, 
decided December 6, 1937 (— App. D. C. —). not 
yet reported. 

Accordingly, appellant can not challenge the 
Commission's findings (other than that on the sub¬ 
ject of electrical interference concerning which we 
have already shown abundant support in the rec¬ 
ord) because, as to those findings, objection might 
just as well be made by a stranger to the record, 
and as this court said in the Intcrniountain case, 
supra. 

It could hardly be supposed that the inter¬ 
est of a stranger would support an appeal 
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from an order granting a permit for 4 new 
station. 

I 

We shall not, therefore, encumber this brief \yith a 

review of the evidence in the record which afnply 

supports the Commission’s findings on those imat- 

ters other than that finding dealing with the subject 

of electrical interference to appellant's station. 

We think it sufficient to sav that the Conitmis- 

J i 

sion's findings of fact which appear at pages 155 
and 156 of the record and which have been set forth 

i 

verbatim in our brief, pages 7-9 are amply :sup- 
ported by the testimony of the numerous witnesses. 7 

We respectfully submit on this record the find¬ 
ings of the Commission are fully sustained by the 
record, are not arbitrary or capricious, and slijould 
be conclusive. Head of the Lakes Broadcasting 
Company v. Federal Communications Commission, 
66 App. 1). C. 19, 84 F. (2d) 396 (1936); Radio 
Service Corporation v. Federal Communications 
Commission, 64 App. D. C. 323 (1935); Missouri 
Broadcasting Company v. Federal Communications 
Commission, — App. 1). C. — (Dec. 6,1937, nof yet 


7 Commission engineers, Davis, K. 52-60 and Clark, R. 
124-120: Noble IV. Young. President of Greenville Bjoard 
of Trade and Treasurer of Greenville Rotary Club. R. 0<j>-C8, 
93-122: A. S. Moore, R. 69, 70: Dr. B. F. Arnold, City 
Health Officer of Greenville, R. 70-74: Dr. Marshal) D. 
Master. Minister, Central Calvin Church, Greenville!, R. 
75-77; Dr. Will Contrell, owner of a hospital in Greenville, 
R. 77-81: Fred E. Horton, newspaper publisher of Gijeen- 
ville. Texas, R. 81-85. 
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reported): Pulitzer Publishing Company v. Fed¬ 
eral Communications Commission, — App. D. C. — 
(Dec. 6. 1937, not yet reported). 

C. THE GRANT OF THE APPLICATION OF HUNT 
BROADCASTING ASSOCIATION OF WHICH AP¬ 
PELLANT COMPLAINS INVOLVED NO CHANGE 
OF COMMISSION POLICY 

Appellant contends that the Commission had no 
power or jurisdiction to render the decision com¬ 
plained off in the absence of a hearing before the 

Commission or a member thereof because it savs 

%/ 

(Appellant's Brief page 7) ‘‘the evidence is uncon¬ 
tradicted that the granting of the Hunt applica¬ 
tion involved a change of policy s by the Commis¬ 
sion (R. 56-57, 162-163)." When we examine 
pages 56 and 57 of the record we find the testimony 
of the Commission's engineer Mr. Davis, as fol¬ 
lows: 

Q. (By Mr. Hollo, counsel for appellant.) 
What has been the practice of the Commis¬ 
sion with reference to the 1200 kc channel 
in the State of Texas ? 

Mr. Cunningham (Commission counsel). 
I don't think this witness should be called 
upon to testify as to the practice of the Com¬ 
mission on this subject. 

Q. (By Mr. Rollo.) May I withdraw that 
question and ask this one: Do you know of 
any established policy, either of the Engi¬ 
neering Department or of the Commission, 

* See note 1. pages 6 and 7. provisions of Section a). 
Communications Act of 1934. 



regarding the 1200 kilocycle frequency in 
the State of Texas?—A. Yes. j 

Q. And wliat is this policy ? A. I SPEAK 
ONLY FOR THE ENGINEERING DE¬ 
PARTMENT, OF COURSE. And that is 
that we have not in the past recommended 
the granting of applications on 1200 ox- 
1210 kilocycles in the State of Texas in Order 
to protect the available service from WO AI 
operating on the adjacent frequency. 
[Emphasis supplied.] 


I>v what stretch of the imagination can the evi- 

« o 

dence of this witness as to the policy of the en- 
yineeriny department of the Commission not to 
recommend the granting of the applications on j 1200 
or 1210 kc in the State of Texas in order to| pro¬ 
tect the available service from WOAI operating on 
the adjacent frequency be made to establish the 
policy of the Commission with respect theretof 
Obviously appellant can not establish practice or 
policy of the Commission in this manner. The 
Commission has the responsibility of determining 
policies; not its technical departments. Federal 
Radio Commissi 0 )i v. Kelson Bros. Bond, and Mtg. 
('o., 289 U. S. 206, 285, 286 (1933). j 

Moreover, appellant ignores the further tjesti- 
monv of the witness Davis which clearly contra- 
verts anv suggestion that the evidence of this wit- 

• c ?o 

i 

ness as to the policy of the engineering department 
of the Commission is also that of the Commission, 
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but on the contrary establishes that it is not, as 
follows : 

Bv Mr. Rollo : 

Q. In your opinion as an engineer, Mr. 
Davis, would the assignment of 1200 kc 
interfere with rural service being delivered 
bv WOAI ? A. It would in the vicinitv of 
Greenville, as I discussed in greater detail 
previously (see R. 57 and 58). 

Q. And it is true, is it not, that the more 
stations that are assigned on 1200 in the 

Texas area the greater that the obstruction 
of that rural service becomes? A. Oh, ves. 
Each additional station on that frequency 
would have the effect of limiting such serv¬ 
ice of WOAI throughout a territory sur¬ 
rounding the new station. 

The Examinee. Mr. Davis, this interfer¬ 
ence vou have been discussing, is that classed 
as objectionable interference ! 

The Witness. No. sir. It is not within 
the normally protected half millivolt con¬ 
tour of the clear channel stations. And I 
would also like to further state that while 
in the plan of allocation of the engineering 
department clear channel stations are dur¬ 
ing the day protected to their one-tenth mil¬ 
livolt per meter contour from interference 
on the same channel, from limited time on 
daytime stations, they are protected to their 
0.5 millivolt per meter contour from adja¬ 
cent channel interference, and our tables of 
recommended separations are based upon 
that situation. 




The Examiner. Would the operation of 
this proposed station at Greenville jcause 
any objectionable interference within the 
five-tenths millivolt per meter contour of 
station WOAI? I 

The Witness. No, sir. | 

The Examiner. Just another question 
that I want to clear up in my own mind: 
What is the recommended separation be- 
tween WOAI and the proposed station f 
The Witness. 220 miles. The actual is 
about 2>00. 

The Examiner. Is flare any enginearing 
reason why WOAI should he protected or 
given greater prof eel ion lhan any other 
dear ehannel station t 

The Witness. Xo, I should not consider 
that there teas auy engineering reason 
therefor. [Italics supplied.] (R. 57, 58.) 

i 

Appellant also ignores the testimony of Commis¬ 
sion engineer, Mr. Clark, in I his record. Pages 162 
and 163 of the record, referred to by appellant as 
“uncontradicted evidence” that the granting of the 

** i 

Hunt application involved a change of policy by 
the Commission, refers to appellant’s Petition, for 
Rehearing before the Commission, in which is pre¬ 
cipitated a quotation from what purports to he Mr. 
Clark's testimony in a hearing on another appli¬ 
cation having nothing to do with the application 
of Hunt Broadcasting Association herein and 
which has nothing whatever to do with the record 
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before this court in this proceeding. Mr. Clark’s 

testimony on this record is as follows: 

%/ 

By Mr. Rollo : 

* 

Q. Mr. Clark. Station WOAI operates 
on what assignment? A. 1190 kilocycles, 
the present assignment of 50 kilowatts, un¬ 
limited time. 

Q. Is that a clear channel? A. It is. 

Q. It is actually clear? Are there any 
stations operating on that same channel at 
night in the United States? A. There are 
not. 

***** 

Q. Are there any stations assigned to the 

local channel of .1200 kilocycles in the State 

% 

of Texas? A. No; there are not. 

The Examiner. Is there any engineering 

reason why there should not be? 

* 

The Witness. No. There are locations in 
Texas where stations could lie assigned to 
the 1200 kilocycle channel without interfer- 
ini} with, the normal!tj protected service of 
WOAI. [Italics supplied.] 

The Examiner. Would that be true in 
this case? 

The Witness. With the present assign¬ 
ments; that is 50 kilowatts; yes (B. 124). 
***** 

By Mr. Bollo: 

* 

Q. What do you mean by the “normally 
protected contours”? A. Protecting the 
service of the clear channel station to its 0.5 
millirolt per meter contour from interfer- 
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ence from stations operating on adjacent 
frequencies (R. 124). 

! 

It is respectfully submitted that the foregoing 

i 

evidence in the record establishes without sucjcess- 

i 

fill contradiction that the application of the Hunt 
Broadcasting Association for a construction permit 
to erect a new local 100 watt station at Greenville, 
Texas, on the frequency 1200 kc involved no change 
of policy and was therefore a proper application to 


be heal'd bv the Examiner. 

* 

D. THE PAPERS REFERRED TO IN APPELLANT’S 
SUGGESTION OF DIMINUTION OF THE RECORD 
AND PETITION FOR CERTIORARI WERE NOT 
REQUIRED TO BE FILED WITH THIS COpRT 
UNDER SECTION 402 (c) OF THE COMMUNICA¬ 
TIONS ACT OF 1934 IN THAT THEY ARE NOT 
“PAPERS AND EVIDENCE PRESENTED T<) IT 
UPON THE APPLICATION INVOLVED” i 


Appellant petitioned this Court to require 


the 


Commission to send to it as a part of the record in 

* i 

this cause the following papers: j 

i 

2. A report upon the case by the Exanjiin- 
ing Department or the Trial Examiner sub¬ 
mitted to the Broadcast Division in answer 
to appellant's exceptions filed February! 12, 
1937, to the Examiner's Report (1-344)] 

3. A report upon the case submitted by 
the Legal Department to the Broadcast Di¬ 
vision at some date prior to said decision 
and subsequent to release of the Examiner's 
Report. 

4. A report upon the case presented by the 
Engineering Department to the Broadcast 
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Division for its consideration in arriving at 
said decision. 

Section 402 (c) of the Communications Act of 
1934 (48 Stat. 1093) provides: 

* * * w ithin thirty davs after the filing 

of said appeal the Commission shall file with 
the Court the original* or certified copies of 
oil papers mid evidence presented to it upon 
the application or order involved, and also a 
like copy of its decision thereon, * * * 

[Ital ics supplied.] 

None of the papers or “reports,” as described by 
appellant, are “on file" with the Commission, nor 
are they “papers and evidence presented to it upon 
the application involved," as required by said Sec¬ 
tion 402 (c) of the Act to be filed with this Court. 
Thev are merely “working memoranda v or digests 
and analyses of material in the record prepared for 
the assistance of the Commission in expediting its 
action in making its decision. The Report of the 
Examiner (1-344) upon the application heard 
before him involved in this appeal is properly a 
part of the record in this cause and is already on 
file. The alleged “report" referred to by appel¬ 
lant in paragragh 2 of its Suggestion of Diminution 
of the Record is not a supplement to or part- of said 
Report but constitutes merely a digest or analysis 
of the exceptions filed by interveners to the Ex¬ 
aminer's Report No. 1-344 for the convenience and 
assistance of the Commission in expediting its 
action in making its decision. 





That the Congress of the United States recog- 
nized tlie need for assistants to the Commission 

I 

and/or Commissioners is apparent from Station 
4 (f) of the Communications Act of 1934 (48 Stat. 

i 

1066), as amended, winch provides: 

i 

* * * tlie Commission shall have au¬ 

thority, subject to the provisions of the|Civil 
Service Laws and the Classification Act of 
1923, as amended, to appoint such other 
officers, engineers, accountants, inspectors, 
attorneys, examiners, and other employees 
as are necessary in the execution of its 
functions. 

Section 4 (j) of the Act (48 Stat. 1066) provides: 

* * * the Commission may conduct its 

proceedings in such manner as will best! con¬ 
duce to the proper dispatch of business and 
to the ends of justice. 

The Commission’s practice in calling upon its 
legal and technical staffs for assistance in digesting, 
analyzing, and correlating related matters in a 
cause pending before it for action is necessary in 
the orderly dispatch of its business and for the pur¬ 
pose of expediting such action, but such digests or 
analyses are not “considered’’ bv the Commission 

in the sense that thev influence the decision of the 

•/ 

Commission or in the sense that the decisioii of 
the Commission is, in fact, made pursuant thereto, 

i 

nor is the Law Department a party to any hearing 
as is suggested by appellant (B. 11) and thei|*e is 
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nothing in Rules 106.28 or 106.29 cited by appellant 
which so indicates. 0 

This court would not consider it necessary or 
proper to lile as a part of a record on appeal to the 
United States Supreme Court notes or memoranda 
made by its assistants in the preparation of an opin¬ 
ion. So here, the Commission deems it improper to 
include as a part of a record on appeal the “work¬ 
ing memoranda" of its technical and legal assist¬ 
ants which are not “evidence" in anv sense of the 

Kules 100.2N and 1()(>.2 ( .) arc as follows: 

106.28. A copy of such report shall he mailed by the 
Secretary to each party participating in the hearing, and 
such party shall have the right to tile exceptions thereto at 
any time within a period of 15 days from the mailing of 
such report. 

Exception^ to such report shall point out with particu¬ 
larity the alleged error in said report and shall contain spe¬ 
cific reference to the page of the transcript of hearing, 
exhibit, or report to which exception is taken. 

Fifteen copies of such exceptions, accompanied by an 
affidavit stating that a copy thereof has been mailed to, or 
served upon, each party participating in the hearing, shall 
be filed with the C ommission. 

106.2i>. In the event that a case is heard before a Commis¬ 
sioner or an Examiner, the Commission shall hear oral 
argument upon petition of any party, and may permit the 
filing of briefs. Such party shall request oral argument at 
the time of the filing of exceptions, or. if no exceptions are 
filed, within the time allowed for the filing of exceptions. 
In the event that testimony is taken before the Commission, 
it may be followed by oral argument by the parties, or by 
the tiling of briefs, or both, in the discretion of the Commis¬ 
sion. and the case shall thereafter be decided on the basis of 
the testimony heard and proceedings had. Amended by 
Order 24. 11-10-37.) 
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i 

i 
i 

i 

word nor are they “ papers presented to it upon 
the application or order involved’’ within the pur¬ 
view of Section 402 (c) of the Communications Act 
of 1934 (48 Stat. 1093). j 

E. THE COMMISSION’S REFUSAL TO CONSIDER 
APPELLANT’S PETITION FOR REHEARING 
UPON ITS MERITS WAS REQUIRED BECAUSE 
IT HAD NO JURISDICTION TO PASS UPON THE 
SAME AND IN ANY EVENT IS NOT REVERSIBLE 
ERROR . I 

i 

1. The Action of the Commission on Appellant’s Petition for 

Rehearing was Proper 

On July 20, 1937, appellant filed its Petition for 
Rehearing’ under Section 405 of the Communica¬ 
tions Act of 1934 (48 Stat. 1095) with the Commis¬ 
sion (R. 158-166). j 

On August 2, and before any action had j been 
taken by the Commission on appellant’s said jPeti- 
tion for Rehearing, appellant filed its Notice of 
Appeal with this Court from the decision of the 
Commission concerning which it had requested a 
rehearing. On August 18, 1937, the Commission 
dismissed the Petition (R. 171). 

This Court has held that where an appeal is 
taken, the tribunal below is without power to ijnake 
anv change in the decision. Lazier v. Easier, 47 
App. 1). C. 80, 82, 83 (1917). Upon the perfecting 
of an appeal, the lower court is ousted of its jjiris- 
diction and the cause is transferred to the appel¬ 
late court. Goldsmith v. Valentine, 35 App. I). C. 
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299, 301 (1910): Ileitmuller v. Stokes, 256 II. 8. 
359, 361 (1921). 

It is respectfully submitted that upon the tak- 
in of the appeal by Southland Industries, Inc. 
(WOAI), from the decision of the Commission 
granting a construction permit to the Hunt Broad¬ 
casting Association of Greenville, Texas, the Com¬ 
mission had no power to grant or deny the petition 
of the Southland Industries, Inc. (WOAI), for a 
rehearing and, hence, its action in dismissing the 
same for want of jurisdiction was not only proper 
but necessary in the premises. 

2. The Action of the Commission in Dismissing Appellant’s Petition 
for Rehearing is not Reversible Error 

Section 402 (b) of the Communications Act of 
1934 (48 Stat. 1093) provides for the filing of ap¬ 
peals ‘‘within twenty days after the decision com¬ 
plained of is effective.” Section 405 of the Com¬ 
munications Act of 1934 (48 Stat. 1095) provides 
that any party to a proceeding “may” make appli¬ 
cation for a rehearing “within twentv davs after 
the effective date.” It is clear from these sections 
of the Act that the filing of a Petition for Rehear¬ 
ing is not a condition precedent to the taking of an 
appeal. Therefore, appellant can not be prejudiced 
in its appeal to this Court because its Petition for 
Rehearing was dismissed bv the Commission. 



IV. CONCLUSION 


It is respectfully submitted that: 

1. The Commission made proper an4 ade¬ 
quate findings of fact upon the record before 
it which are fully supported by the record, 
and are not arbitrary or capricious; 

2. That there are no procedural or other 
irregularities which affect the correctness or 
propriety of the decision complained of; 

and, for the reasons herein set forth, the decision 
of the Commission should in all respects be affirmed. 

Federal Communications Commission, 
Bv Hampson Gary, 

General Counsel. 

\ 

George B. Porter, 

I 

A ssist-a n t General ( V; u ns el. 

Fanney Neyman, 

I 

Assist a n t Coun sel. 
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(Hntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7018. 


Southland Industries, Incorporated, Appellant, 

v. | 

Federal Communications Commission, Appellee. 


SUPPLEMENTAL BRIEF FOR 
SOUTHLAND INDUSTRIES, INC., APPELLANT. 


I. SUMMARY STATEMENT OF FACTS. 

Appellant submits this supplemental brief ip re¬ 
sponse to a request of the Court dated May 6, 1938, 
for reargument of the case upon the question of Juris¬ 
diction. Argument before the Court was held previ¬ 
ously on March 7, 1938, and appellant’s original brief 
was submitted January 21, 1938. 


i 

! 

i 

i 


i 
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A. Facts Material to Question of Jurisdiction. 

Facts material to the inquiry of the jurisdiction of 
this Court over the appeal may be summarized chrono¬ 
logically as follows: 

1. The decision from which this appeal is taken 
was rendered by the Commission, Broadcast Divi¬ 
sion, May 18, 1937. The decision is supported by 
a “final order” (R. 149-150) effective Julv 13, 
1937. 

2. On June 20, 1937, one month after entry of 
the decision, and nearly one month prior to the 
effective date thereof, appellant filed a petition to 
extend the effective date of the decision (R. 150- 
152).' The petition prayed that the effective date 
be extended for a period of 20 days following such 
time as the Commission’s findings of fact might be 
prepared and released (R. 152). 

3. On June 6, 1937, the Commission, Broadcast 
Division, denied appellant’s petition to extend the 
effective date (R. 152). 

4. The following week, namely, July 13, 1937, 
the Commission for the first time, filed, released, 
published, or served, its supposed findings of fact 
supporting the decision of May 18, 1937 (R. 165). 

1 With reference to the filing of said petition to extend the effective 
date of said decision, appellant in its statement of reasons for appeal 
before this Court made the following assignments of error (K. 3): 

“7. The Commission (acting through “Division No. 1—Broadcast¬ 
ing”) erred in denying and in failing to grant Appellant’s petition 
to extend effective date, filed June 26, 1937, copy of which is an¬ 
nexed hereto and incorporated herein. 

“8. The Commission erred in failing to consider or act upon Appel¬ 
lant's petition for rehearing, filed July 20, 1937, within twenty days 
following said final effective date, and in particular the Commission 
erred in failing to extend the effective date of said decision and final 
order prior to expiration of the appeal period on, to-wit, August 2, 
1937, as prayed for in said petition for rehearing, a copy of which 
is annexed hereto and incorporated herein.’’ 



5. On July 20, 1937, two weeks after the effec¬ 
tive date of the decision, and one week following 
release of said findings of fact, and within ^0 days 
thereof, appellant filed a petition for rehearing 
before the Commission en banc (R. 158-166). 

6. On August 2, 1937, within the 20th day fol¬ 
lowing the effective date of said decision, appel¬ 
lant filed notice of appeal and statement of its rea¬ 
sons therefor (R. 1-4). 

7. On August 18, 1937, more than two jweeks 
after filing of said notice of appeal, the Cdmmis- 
sion dismissed, without any consideration Ion its 
merits, appellant’s petition for rehearing (R. 171). 

I 

I 

B. Additional Facts Relevant to Question Of 

Jurisdiction. I 

j 

There are additional facts which, if not essentially 
material, are certainly relevant to any general inquiry 
into the question of jurisdiction of this Court undfer the 
circumstances of this case. The following facts are 
believed relevant to the question presented: 

1. On May 20, 1937, on or about the time of 
entering the decision herein appeal from, the jCom- 
mission made the following allegation in a pro¬ 
ceeding before the District Court of the United 
States for the District of Columbia in the Black 
River Valley Broadcast , Inc., Case (Equity No. 
6423) which is now pending before this Cou^t on 
appeal (No. 7170): | 

“14. Defendants deny the allegation con¬ 
tained in paragraph fourteen (14) of the 
Amended Bill of Complaint and on the contrary 
allege that under the established practice of the 
Commission, upon the filing of a Petitioif for 
Rehearing pursuant to Section 405 of the Com¬ 
munications Act of 1934 (48 Stat. 1095) and par- 
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agraph 106.31 of the Rules of the Federal Com¬ 
munications Commission, the Order of the Com¬ 
mission, Broadcast Division, concerning which 
the Petition for Rehearing is filed, is automa¬ 
tically suspended, and said Order does not be¬ 
come final until the petition is disposed of; that 
said practice was followed in this case, and the 
plaintiff had knowledge thereof.” 

Members of the Commission are named parties 
defendant in the Black River Case, and the answer 
quoted above was signed by Commission’s General 
Counsel and two members of its Law Department. 

2. On July 7, 1937, or on or about the time the 
decision herein appealed from became effective, 
the Commission filed a pleading in this Court in the 
Saginaw Broadcasting Company Case (Xo. 6990, 
decided March 16, 1938), and in a brief then filed 
supporting its motion to dismiss argued as fol¬ 
lows : 

“* * * it is respectfully submitted that the 
filing of a Petition for Rehearing under Section 
405 with no request for postponement of the ef¬ 
fective date, or where, even if a request had been 
made, it was refused by the Commission, could 
not postpone the effective date of such an order: 
that Section 402(c) expressly provides for ap¬ 
peal to this court ‘within twenty days after the 
decision complained of is effective.’ 

“We believe and respectfully submit that Sec¬ 
tions 402 and 405 of the Communications Act of 
1934 must be read together, and when so read, 
it is clear that the remedies therein provided are 
co-extensive and simultaneous, and that the 
Congress intended an applicant might elect 
which of the two he would employ, to wit, re¬ 
hearing before the Commission en banc under 
Section 405 or appeal to this court under Sec¬ 
tion 402.” 
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i 

i 

I 


3. On July 19, 1937, the Voice of Brooklyn, Inc., 
filed an appeal (Xo. 7010) from a decisioh of the 
Commission rendered June 29, 1937, effective Sep¬ 
tember 15, 1937, and said appeal on September 30, 
1937, was dismissed by this Court as premature. 

4. On March 16, 1938, this Court rendered its 

decision in the Saginaw Broadcasting Company 
Case, holding: j 

“* * * that the filing of a petition for jrehear- 
ing suspends the running of the appeal [period, 
and that applicant has 20 days from the date of 
final action on the petition for rehearing! within 
which to file his notice and reasons for appeal.” 2 

5. On March 29, 1938, after the Saginaw Broad¬ 

casting Company Case decision, Missouri Broad¬ 
casting Corporation, appellant in No. 6869,.filed a 
motion inviting this Court’s consideration iof the 
question of its jurisdiction of its judgment entered 
December 6, 1937, in the Missouri Case affirming 
a decision of the Commission. The appeal in the 
Missouri Case was taken during the pendency be¬ 
fore the Commission of a petition for rehearing 
of the case. In said motion of March 29, 19$8, the 
appellant, Missouri Broadcasting Corporation, 
stated: j 

“(3) Appellant has never had consideration 
or determination of its petition for rehearing 
filed before the Federal Communications Com¬ 
mission on its merits bv that Commission.! Un- 

* 

der the opinion in the Saginaw case, thbre is 
grave question as to the jurisdiction of this 

2 This Court, in its opinion in the Saginaxv Broadcasting Company 
Case, raised the question here under consideration: 

“It is doubtful, moreover, whether this Court would have jurisdic¬ 
tion to entertain an appeal while such a petition was pending before 
the Commission. Cf. Voorhccs v. Noyc Manufacturing Co., 151 
U. S. 135 (1894); Vincent v. Vincent, 3 Mackey 320 (1884); 
Broun v. Evans, 18 Fed. 56 (C. C. D. Nev. 1883).” i 


I 


I 
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Court to entertain the appeal filed by Pulitzer 
Publishing Company (No. 6866) or the appeal 
of this appellant. While appellant’s petition, 
filed October 5, 1936, before the Commission 
en banc for review of the Broadcast Division’s 
decision was still pending, Pulitzer Publishing 
Company , on October 20, 1936, fifteen days after 
appellant’s petition for rehearing was filed, en¬ 
tered an appeal from said decision of the Broad¬ 
cast Division. If the filing of appellant’s peti¬ 
tion for rehearing operated to extend the appeal 
period, as held in the Saginaw case, then the 
Pulitzer appeal was premature under the rul¬ 
ings ; of this Court dismissing the appeals of 
Voice of Brooklyn (No. 7010) and U. S. Broad¬ 
casting Corporation (No. 7011) and this Court 
was without jurisdiction to entertain such ap¬ 
peals 1 . (See opinion from the Saginaw case and 
cases therein cited.) In any event, the Commis¬ 
sion was without jurisdiction or authority to re¬ 
fuse consideration of appellant’s petition for 
rehearing and its action of dismissal without 


any consideration, is void. (See notice of ap¬ 
peal assignment of error No. 6 which was not 
considered in the opinion of this Court.) If cor¬ 
rect, appellant suggests that this Court was 
without jurisdiction to entertain the appeal here¬ 
in, except possibly to order the Commission to 
vacate its order of October 21, 1936 (R. 701) 
dismissing appellant’s j)etition for rehearing. 
If jurisdiction was not vested at the time 


of filing of the appeal, it was not acquired by de¬ 
cision or otherwise (4 C. J. S. 124, 129).” 


II. JURISDICTION. 

Under the several facts above enumerated, jurisdic¬ 
tion over the case is believed conferred upon this Court 
under Section 402(b) of the Communications Act of 
1934; and under the following authorities: Luckenbach 



Steamship Company, Inc. v. United States, 272 U. S. 
533, 71 L. ed. 394; Ex parte Roberts, 15 Wallj 384, 21 
L. ed. 131; Banton v. Belt Line Railway Corporation, 
268 U. S. 413, 69 L. ed. 1020; Reardon v. Cnamings, 
83 N. E. 361, 197 Mass. 128; and Sanri v. Sauri, 45 F. 
(2d) 90. The question was raised but not decided in 
Sliallas v. U. S 37 F. (2d) 692; and in Saginaw Broad¬ 
casting Company v. F. C. C. (No. 6990), decided March 
16, 1938,-App. D. C.-, 66 W. L. Rep. 286. 

Provisions of the Communications Act of 1934 con¬ 
ferring: jurisdiction over the case are extracted below. 

“Sec. 402. ! 

I 

# # # * • # * 


“(b) An appeal may be taken,, in the planner 
hereinafter provided, from decisions of th<^ Com¬ 
mission to the Court of Appeals of the District of 
Columbia in anv of the following cases: ’ 

” I 

“(1) By any applicant for a construction per¬ 
mit for a radio station, or for a radio station li¬ 
cense, or for renewal of an existing radio station 
licence, or for modification of an existing! radio 
station license, whose application is refused by 
the Commission. 


“(2) By any other person aggrieved or jwhose 
interests are adverselv affected bv anv decision of 
the Commission granting or refusing any such ap¬ 
plication. 


“(c) Such appeal shall be taken by filing with 
said court within twenty days after the decision 
complained of is effective, notice in writing of said 
appeal and a statement of the reasons therefor, 
together with proof of service of a true copy of 
said notice and statement upon the Commission. 
Unless a later date is specified by the Commission 
as part of its decision, the decision complained of 
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shall be considered to be effective as of the date on 
which public announcement of the decision is made 
at the office of the Commission in the city of Wash- 
ton. * # *” 

Since the question presented arises out of the filing 
and pendency of a petition for rehearing at the time 
of taking the appeal, other provisions of the Act be¬ 
lieved relevant are set forth below: 

“Sec. 405. After a decision, order, or require¬ 
ment has been made by the Commission in any 
proceeding, any party thereto may at any time 
make application for rehearing of the same, or any 
matter determined therein, and it shall be lawful 
for the Commission in its discretion to grant such 
a rehearing if sufficient reason therefor be made 
to appear: Provided, however , That in the case 
of a decision , order , or requirement made under 
Title III, the time within which application for re¬ 
hearing may be made shall be limited to twenty 
days after the effective date thereof, and such ap- 
lication may be made by any party or any person 
aggrieved or whose interests are adversely affected 
thereby. Applications for rehearing shall be gov¬ 
erned bv such general rules as the Commission 
may establish. 3 No such application shall excuse 

3 The only rule established by the Commission governing rehearing pro¬ 
vides as follows: 

“106.31. i After a decision, order, or requirement has been made 
by the Commission in any proceeding, any party thereto may within 
a reasonable time file a petition in writing for a rehearing of the 
same: Provided, however . That a petition for rehearing in case of 
a decision, order or requirement made under title III shall be filed 
within 20 da vs after the effective date thereof. ” 

“A petition for rehearing shall show: 

“(a) That new or additional material evidence has been discov¬ 
ered which petitioner after due diligence could not have known at 
the time of the original hearing, or 

“(b) That the Commission in its decision, order, or requirement 
overlooked or did not consider some material question of law or mat¬ 
ter of fact which, if considered, would have changed its decision, 
order, or requirement. ’* 
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any person from complying with or obeying any 
decision, order, or requirement of the Commission, 
or operate in any manner to stay or postppne the 
enforcement thereof, without the special order of 
the Commission. In case a rehearing is gjranted, 
the proceedings thereupon shall conform asj nearly 
as may be to the proceedings in an original hear¬ 
ing, except as the Commission may otherwise di¬ 
rect; and if, in its judgment, after such rehearing 
and the consideration of all facts, including those 
arising since the former hearing, it shall appear 
that the original decision, order, or requirement is 
in any respect unjust or unwarranted, the Com¬ 
mission may reverse, change, or modify the same 
accordingly. Any decision, order, or requirement 
made after such rehearing, reversing, changing, or 
modifying the original determination, shall be sub¬ 
ject to the same provisions as an original order.’’ 4 

i 

I 

Section 5(c) of the Act relating to divisions of the 
Commission provides in part as follows: 

“Any order, decision, or report made or other 
action taken by any of said divisions in respect of 
any matters so assigned or referred to it shall have 
the same force and effect, and may be made, evi¬ 
dence, and enforced in the same manner as if made, 
or taken by the Commission, subject to rehelaring 
by the Commission as provided in section 405 of 
this Act for rehearing cases decided bv the Com- 
mission.” j 

i 

4 The above quoted section is a reenactment of Section 16a of the In¬ 
terstate Commerce Act, except that the italicized proviso was inserted in 
the reenactment. 


i 

i 
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III. ARGUMENT. 


The narrow question here presented is novel and 
exceptional to say the least since the question is not 
whether the appeal was filed too late , but whether or 
not it was filed too early. 

Numerous decisions can be found in which it is chal¬ 


lenged that the appeal was not filed prior to expiration 
of the appeal period, and the question thus raised is 
one of jurisdiction simon-pure. The general rule, 
where such question is determined by the filing of a 
petition for rehearing or motion for new trial has been 
considered and stated by this Court. Doyle v. District 
of Columbia , 45 App. D. C. 91 U . S. ex rel. Dascomb v. 
Board of Tax Appeals, 56 App. D. C. 392, 16 F. (2d) 
337; and Saginaw Broadcasting Company case, supra; 
see also 3 Am. Jur. Appeal and Error , Sec. 435. The 
general rule is that the filing of a petition for rehear¬ 
ing suspends the running of the appeal period or en¬ 
larges the time within which an appeal may be taken. 
Apparently this rule is subject to executions, e. g. y if 


r - ‘ ‘ The motions to vacate the judgement were timely, and until they 
were disposed of by order of the court, the time for perfecting of the 
appeals remain suspended. As was said in Aspen Min. <$• Smelting Co. v. 
Billings, 150 IX S. 31, 37 L. ed. 986, 14 Sup. C't. Rep. 4: ‘The rule is 
that if a motion or a petition for rehearing is made or presented in sea¬ 
son and entertained by the court, the time limited for a writ of error or 
appeal does not begin to run until the motion or petition is disposed of. 
Until then the judgment or decree does not take final effect for the pur¬ 
poses of the writ of error or appeal. BrocJcett v. Brocket t , 2 IIow. 238, 
241, 11 L. ed. 251, 252: Texas $ P. P. Co. v. Murphy, 111 U. S. 488, 
28 L. ed. 492, 4 Sup. Ot. Rep. 497: Memphis v. Brown. 94 U. S. 715, 
°4 L ed. 244.' This ruling was affirmed in the case of Voorhees v. John 
T. Xoye Mfg. Co., 151 U. S. 135, 38 L. ed. 101, 14 Sup. Ct. Rep. 295. 
This rule is founded in sound reason to prevent the unnecessary perfect¬ 
ing of an appeal in the face of a possible vacation of the judgment and 
the granting of a new trial by the court below. The convenience of the 
court causes the delay, and it is only proper that it should operate to 
suspend the running of the time under the rule, and not reejuirt. tin de 
feated party to do, possibly, a useless thing in order to preserve his 

rights. * y 
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not filed within the same term. Soberanes de Cambus- 
ton v. U. S., 95 U. S. 285. ! 

The question now presented is in a sense the Antithe¬ 
sis of that decided by this Court in the Saghmw Case. 
The latter question, whether an appeal is filed top early, 
particularly an appeal from an administrative tribunal, 
may be either a question of discretion or jurisdiction, 
and may turn upon the question of exhaustion! of ad¬ 
ministrative remedies. See U. S. v. Abilene &\ So. R. 
Co., 265 U. S. 274. It does not necessarily folloV from 
the rule that the filing of a petition for rehearing en¬ 
larges the appeal period, that an appeal taken during 
the pendency of such petition, under all circumstances, 
is not within the jurisdiction of this Court. 

From the several facts heretofore enumerated the 
following conclusions may be drawn: ! 

First. The decision herein appealed from is in 
terms a final decision and actually became effective 
on Julv 13,1937. 

Second. The Commission by formal actipn ex¬ 
pressly declined to extend the effective date tp per¬ 
mit opportunity to consider a petition for rehear¬ 
ing. i 

Third. Within the span of time between lentry 
of the decision and its effective date the Commis¬ 
sion was turning its plow share in both directions 
at once on the effect of filing a petition for hearing. 
(Compare position taken in the Black River Case 
with that taken in the Saginaw Case. 

Fourth. That under administrative construc¬ 
tion of the Act in effect during the twenty day 
period following July 13, 1937, the Commission 
refused to consider appellant’s petition foij re¬ 
hearing without subjecting it to the election of 
abandoning any right of appeal, thereby impair¬ 
ing the jurisdiction of this Court. | 
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Fifth. That at the time the record was filed in 
this Court, and as shown by the record (R. 171), 
the petition for rehearing was not then pending. 

Sixth. That dismissal of this case for lack of 
jurisdiction places appellant in further jeopardy 
of being deprived of both remedies of rehearing 
before the Commission and of review before this 
court; or at best a circuity of actions. 


At the time appellant filed its appeal it was placed 
in an improvident dilemma. If the appeal was taken 
without first exhausting its administrative remedy of 
rehearing this Court in a proper exercise of its dis¬ 
cretion might dismiss the appeal. U. S. v. Abilene <£ 
So. R. Co., supra. 0 If petition for rehearing was prose¬ 
cuted the Commission was not likely to act on it within 
twenty days following July 13, 1937, and then upon 
denial thereof assert an election of remedies and op¬ 
pose appellate jurisdiction. Such unfair results could 
have been avoided by adoption of appropriate rules 
governing applications for rehearings, as expressly 
authorized by Sec. 405, of the Act, but this was not 
done. (See Rule 106.31 supra.) 

The Commission in this case has a dual capacity. 
The proceeding is inter partes with the Commission 
as party appellee. The party appellee is also at once 
and the same time the ‘Mower tribunal.” The Commis¬ 
sion, acting as a lower tribunal dismissed appellant's 
petition for rehearing, and had theretofore taken the 
position administratively that the filing of such a pe- 


“ In view of these facts, the trial court would not have been justified 
in denying equitable relief until an application had been made to the 
full Commission, and redress had been denied by it. * * * Whether it 
should have denied relief until all possible administrative remedies had 
been exhausted was a matter which called for the exercise of its judicial 
discretion. We cannot say that, in denying the motion to dismiss, the 
discretion was abused. * * * ’ J 






tition did not suspend the effective date of its deci¬ 
sion or operate to toll the appeal period. 

In like or similar circumstances appeals taken even 
during the pendency of petitions for rehearing in the 
lower tribunals have been entertained and reviewed. 

In Luckenbach Steamship Company v. XJnited 
States, supra, the Supreme Court entertained jurisdic¬ 
tion over and did not dismiss an appeal from aj judg¬ 
ment of the Court of Claims notwithstanding that a 
motion for rehearing was pending before the j lower 
court at the time of filing the appeal. The circum¬ 
stances, which are closely analogous to those attending 
the case at bar, are set forth in the opinion of the Su¬ 
preme Court as follows: 

4 ‘The judgment was entered April 28, 1924.! The 
claimant seasonably moved for a new trial and in- 

* i 

eluded in the motion a request for amended find¬ 
ings. While that motion was pending the claim¬ 
ant, becoming apprehensive lest the time allowed 
for an appeal might be running, filed with theiclerk 
an application for an appeal from the judgtnent. 
Thereafter the motion for a new trial, with the 
request for amended findings, was denied, and the 
application for an appeal was then brought to the 
court’s attention and allowed. A little latef* the 
claimant applied for an appeal from the ordhr re¬ 
fusing a new trial and amended findings and the 
court allowed that appeal. 1 

“Counsel for the United States insist that neither 
appeal was effective. Plainly the second was! not, 
for it was from an order which was not appealable. 
But the first was from the judgment and we fihink 
it was well taken. The only infirmity suggested 
is that the application was premature in thiit it 
was made before the motion for a new trial and 
amended findings was disposed of. It is true that 
with that motion pending the judgment was n<j)t so 
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far final as to cause time to run against the right 
to appeal (United States v. Ellicott, 223 U. S. 524, 
539, 56 L. ed. 535, 542, 32 Sup. Ct. Rep. 334); but 
while the application was thus premature it was 
not a nullity.” 

In the case of Bant on v. Belt Line Railway Corpora¬ 
tion, supra, the Supreme Court affirmed a decree of a 
District Court, which entertained a suit and enjoined 
the enforcement of an order of the New York Public 
Service Commission notwithstanding that the proceed¬ 
ing was pending before the State Commission at the 
time of filing the suit. The Supreme Court in its opin¬ 
ion after setting forth the facts in detail said: 

“Notwithstanding the matter was pending on re¬ 
hearing the appellee had the right to sue in the 
Federal court to enjoin enforcement of the rate. 
It was not bound to wait until the final action by 
the Commission, * * *” 

In the case of Sauri v. Sauri, the Circuit Court of 
Appeals, First Circuit, entertained jurisdiction over 
an appeal from the Supreme Court of Porto Rico. The 
appeal was filed while a motion for rehearing was pend¬ 
ing before the lower court. Subsequent to the filing 
of appeal the motion was overruled by the lower court. 
The Court of Appeals held: 

“The judgment of the Supreme Court is dated 
April 30, 1929, and the petition for appeal and 
supersedeas was filed June 29, 1929, when a mo¬ 
tion for reconsideration was pending. This was 
overruled on July 15, 1929. The petition for ap¬ 
peal was allowed on July 15, and the bond for 
costs approved July 29. It is therefore imma¬ 
terial that the petition for appeal was filed while 
the motion for reconsideration was pending.” 
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The Massachusetts decision above cited, Reardon v. 
Cummings , held that an appeal will not be dismissed 
because it was entered in the superior court prema¬ 
turely. It was stated in this case that the appea}, with 
the record, gives jurisdiction over the subject njiatter. 

The rule of law established in the cases abovp cited 
resolves all doubt of the Court’s jurisdiction ovpr this 
appeal. Whether or not a motion to dismiss might 
have been entertained after the notice of appeal was 
filed and prior to certification of the record to the bourt 
is no longer material since the notice of appeal and 
transcript of record taken together establish the juris¬ 
diction of the Court, and since prior to the filing pf the 
record herein, the decision of the Commission had 
become finally effective July 13, 1937, and continued 
in effect (at least until July 20, 1937), and fronj and 
after August 18, 1937, there was no petition pending 
before the Commission. The appeal, therefore,! was 
not a nullity. 

There is no necessity or occasion on this record for 
deciding this case on the question of jurisdiction over 
the appeal. Even in Shallas v. U. S., supra , after 
raising the question, under circumstances somewhat 
similar, proceeded to consider the case on its merits, 
and held that the question need not be determined 
which we submit amounts to exercise of jurisdiction. 
The question of jurisdiction herein presented, is| not 
likelv to arise again in view of this Court’s decision 
in the Saginaw case, 7 since the predicament in which 
parties appearing before the Commission is placed 
was due to an erroneous construction of the Act. j 

i 

The jurisdiction of this Court over radio appeals, 
with certain exceptions, is exclusive. Monocacy Brbad- 


' The question is still open as to whether the filing of a petition by one 
party respondent enlarges the appeal prior for another party respondent. 
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casting Company v. Prall f 90 F. (2d) 421; Sykes v. 
Jenny Wren Co ., 78 F. (2d) 729. And we earnestly 
urge extreme caution in curtailment of jurisdiction. 
The prospect of the Commission’s failure to renew a 
license with or without a hearing gives rise for grave 
concern over the possible lack of opportunity to assert 
the jurisdiction of this Court for the purpose of ob¬ 
taining a stay of the proceeding below in order to pre¬ 
vent irreparable injury. This Court is fully familiar 
with the use of common law remedies for obtaining 
judicial review of decisions of administrative tribu¬ 
nals. In such proceedings jurisdiction is asserted be¬ 
fore the administrative order is permitted to become 
effective. 

There are two decisions of this jurisdiction, not cited 
above, which may appear to be at variance with the 
rule herein urged to be applicable to this case. Vincent 
v. Vincent , 3 Mackey 320, is distinguishable on the 
ground that the appeal was not perfected because the 
lower court granted the petition for rehearing and 
altered the decree, thereby making the appeal from the 
original decree moot. In Robertson v. U. S. ex rel. 
Baff , 285 Fed. 911 (1922), this Court held premature 
the filing of a writ of mandamus in the Supreme Court 
of the District because of the pendency before the Sec¬ 
retary of the Interior of an application for reconsider¬ 
ation. However, the Robertson Case is distinguishable 
bv the fact that a rehearing was tendered, but the re- 
lator elected not to avail himself of the opportunity to 
be heard, and on the same date filed his petition for 
mandamus. Appellant in this case, by two different 
petitions, filed notice of and sought opportunity for 
rehearing, but the first petition to permit proper op¬ 
portunity for rehearing was denied, and the second 
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petition was not considered upon its merits, but was 
dismissed August 18, 1937 prior to the filing of the rec¬ 
ord in this Court. I 

i 

The time for filing a petition for rehearing runs 
from the date the decision is made (Sec. 405, Rule 
106.31, supra), in this case May 18, 1937, until within 
twenty days after the effective date (July 13, 1937). 
However, since the filing of such a petition, in the ab¬ 
sence of a special order of the Commission, maj r not 
excuse compliance therewith “ ... or operate iiji any 
manner to stay or postpone the enforcement thereof, 
. . . ” 8 a rule disclaiming jurisdiction over this appeal 
will subject parties to the risk of being made to comply 
with orders of the Commission” without any opportu¬ 
nity of recourse to this Court for a stay order, notwith¬ 
standing that the time is enlarged for an ultimate ap¬ 
peal. The posterior limit of time for taking an appeal 
is expressly fixed by the Act. The Act does not fik the 
anterior limit of the zone of time within which ai^ ap¬ 
peal may be entertained, i. e., whether the date a final 
decision is made , or the effective date. The character 
of the decision when made is final, and with nothing but 
the running of time matures into a grant. Jurisdiction 
is neither so definite nor certain that its existence in 
one place or another at any given stroke of the clock 
can be precisely determined. Section 402(b) ofj the 
Act, by its express terms does not warrant denial of 
any opportunity of filing an appeal from a final deci¬ 
sion of the Commission which is about to become ef- 

j 

s< ‘No such application shall excuse any person from complying j with 
or obeying any decision, order, or requirement of the Commission, or 
operate in any manner to stay or postpone the enforcement thereof, jwith- 
out the special order of the Commission . y 1 

» U. S. v. Abilene & So. R. Co., supra: “But, in the absence of a stay, 
the order of a division is operative; and the filing of an application for 
a rehearing does not relieve the carrier from the duty of observing an 
order. * 1 i 
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fective for the purpose of staying its enforcement. A 
contrary construction is negatived, (1) by the existence 
of exclusive jurisdiction in this Court over such deci¬ 
sion, and (2) by the power possessed in this Court to 
issue stay orders. The existence of such jurisdiction 
is earnestly urged notwithstanding the right of this 
Court in a proper exercise of its discretion to dismiss 
appeals prematurely filed depending upon the circum¬ 
stances of the particular case. 


Conclusion. 


We conclude that under the circumstances of this 
case the Court has jurisdiction over this appeal, and we 
urge that the decision of the Commission be reversed 
for the several reasons heretofore presented. Dis¬ 
missal for lack of jurisdiction is not required and would 
be contrary to the action taken by this Court, April 11, 
1938, in the Missouri Broadcasting Corporation case 
(Xo. 6869), 94 F. (2d) Adv. Op. 623. If this Court 
should conclude that dismissal is required, we respect¬ 
fully urge that suitable instructions be given to pro¬ 
tect the rights of the appellant as intended by the Act. 
We suggest that a dismissal, either as an exercise of 
discretion or lack of jurisdiction, be accompanied with 
an appropriate injunction holding that Commission’s 
order dismissing appellant’s petition for rehearing be¬ 
cause of assumed lack of jurisdiction is a nullity, and 
requiring reinstatement of said petition, in conformity 
with the rule entered in Ex parte Roberts , supra . 


Louis G. Caldwell, 

Donald C. Beelar, 

Percy H. Russell, Jr., 
Attorneys for 

Southland Industries , Incorporated. 


June 6, 1938 
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In the United States Court of Appeals for 
the District of Columbia 

_ i 

No. 7018 

l 

Southland Industries, Incorporated, appellant 

v. I 

i 

Federal Communications Commission; Hunt 
Broadcasting Association, intervener 

j 

supplemental brief of federal communications 

COMMISSION ON THE QUESTION OF JURISDICTION 

I. PRELIMINARY STATEMENT OF FACTS 

Brief and arguments upon the merits in this 

i 

case have already been presented to this Cohrt. 
The Commission’s decision granting the applica¬ 
tion of Hunt Broadcasting Association, Greenville, 
Texas, for a construction permit to erect a pew 
radio broadcast station at that place was rendered 
May 18, 1937, effective July 13,1937 (R. 149). On 
July 20, 1937, and within the twenty-day period 
provided by Section 405 of the Communications 
Act of 1934 (48 Stat. 1095), appellant filed a Peti¬ 
tion for Rehearing (R. 158-166). 

On August 2, 1937, and while this Petition for 
Rehearing was pending, apjiellant filed its Notice 
of Appeal in this Court (R. 1-4). 



On August 18, 1937 (after the filing of this ap¬ 
peal), the Commission dismissed for want of juris¬ 
diction the Petition of Southland Industries, In¬ 
corporated, for Rehearing (R. 171). 

I T the jurisdictional question raised by the 

COURT 

In view of the foregoing facts, the Court prop¬ 
erly raises the question as to its jurisdiction to 
hear and determine an appeal which was taken at 
a time when appellant’s Petition for Rehearing 
was pending before the Commission and undeter¬ 
mined, although this question was not raised by 
either appellant or the Commission. 

4 ‘Jurisdiction” has been defined as the power to 
hear and determine a cause. United States v. Ar¬ 
redondo et at. (1832), 6 Pet. 691, 709; 8 L. ed. 547, 
554. The words “hear” and “determine” have 
well settled meanings in the law, to “hear” import¬ 
ing a judicial investigation and that someone is 
before the Court to speak, while “determine” lit¬ 
erally m^ans to terminate completely—to bring an 
end to litigation. Illinois Central Railway Co. v. 
Adams (1901), 180 U. S. 28, 45 L. ed. 410. 

Section 405 of the Communications Act of 1934 
provides for the filing of a petition for rehearing 
within twenty days from the effective date of the 
decision complained of. The terms of Section 405 
of the Act are permissive and not mandatory, and, 
therefore, if no petition for rehearing is filed, the 
decision of the Commission being final, is appeal- 
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able, and the provision in the law for rehearing 
does not deprive the decision in question o i its 
finality. Southern Railway Company v. Clift 
(1922), 260 U. S. 316, 67 L. ed. 283. 

Jurisdiction cannot exist in both the Compris- 
sion and the Court at the same time. Andrews v. 
Virginian Railway Company, 248 U. S. 272, 63 L. 
ed. 236 (1919). While asserting the jurisdiction of 
this Court to hear its appeal, appellant, never^lie- 
less, complained as error the Commission’s failure 
to consider its petition for rehearing upon the nier- 
its (see Appellant’s Brief, page 12). The Comipis- 
sion considered that the filing by appellant of its 
Notice of Appeal constituted an abandonment 1 of 
its petition for rehearing before the Commission 
and, therefore, jurisdiction having passed to the 
Court, the Commission had no power to consider 
the merits of the petition for rehearing; hence, dis¬ 
missed the same for want of jurisdiction. j 

i 

A similar situation on tlie facts arose in the ease 
of Shallot v. United States, 37 F. (2d) 692 (C. C. A. 

i 

9th 1930). This was an appeal taken and perfected 
while a motion for a new trial was pending, and 
the appellee contended that the motion for ndw 
trial was thereby waived or abandoned. The Court, 
speaking through Mr. Justice Rudkin, said: ] 

The situation thus presented is peculiar, 
to say the least. The rule is well settled that, 
if a motion for a new trial or petition for re¬ 
hearing is made or presented in season and 
entertained by the court, the time limit for 
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writ of error or appeal does not begin to run 
until the motion or petition is disposed of. 
Until then the judgment or decree does 
not take final effect for the purpose of 
writ of error or appeal. Aspen Mining and 
Smelting Company v. Billings, 150 U. S. 
31. * * * It is questionable, therefore, 

whether the appeal was not prematurely 
taken, and if the appeal was properly taken 
while the motion for new trial was pending, 
it I is again questionable whether the court 
below was not thereby deprived of juris¬ 
diction to hear and determine the mo¬ 
tion. * * * 

So, here, the question is whether or not this ap¬ 
peal was prematurely taken while a petition for 
rehearing was pending and undecided, or does the 
taking of the appeal constitute an abandonment of 
appellant’s petition for rehearing and deprive the 
Commission of the jurisdiction to hear and deter¬ 
mine this petition ? 

In the Shalias Case, supra, there was a verdict of 
guilty returned June 4, 1929, in the District Court 
of the United States for the Northern District of 
Idaho. The May term adjourned June 19, 1929. 
On July 27 an order was entered extending the 
time to serve, file, and settle bill of exceptions to 
and including August 12,1929. The bill of excep¬ 
tions was lodged with the Clerk August 5, 1929, 
and settled and allowed by the Court August 14, 
1929. A motion was interposed in the Circuit 
Court to strike the bill of exceptions because it 







was not presented to the Court for allowance until 
after the expiration of the term. The Circuit 
Court held that the bill of exceptions mu§t be 
stricken and the judgment of the District Court 
was affirmed. Thereafter a petition for rehearing 
was filed in the Circuit Court by appellant who Icon- 
tended that a motion for a new trial was pending 


in the District Court at the time of the final ad¬ 
journment for the term, and that this motion! for 
a new trial carried the case over beyond the term 
for the purpose of settling the bill of exceptions as 
well as for the purpose of disposing of the motion 
for a new trial. The Circuit Court held that this 
contention was supported by authority and then 
said: (Page 694) | 

i 

4 4 * * * But the appeal in this case was 

taken and effected before the final adjourn¬ 
ment of the term and while the motion jfor 
a new trial was pending and the appellee 
contends that the motion for a new trial ivas 
thereby waived or abandoned. * * *” 

The Circuit Court denied the petition for rehear¬ 
ing, and its affirmance of the judgment of the Dis¬ 
trict Court stands, which impliedly answers in the 


affirmative the question as to whether or not (he 
judgment entered in the lower Court became final 
for purposes of appeal notwithstanding the pend¬ 
ing motion for a new trial, saying: ! 

The questions thus suggested will not offen 
arise and need not be determined at this tifne 
because a reference to the bill of exceptions 
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as certified discloses that the appeal itself is 
without substance. * * * 

All of the other cases decided by Federal Courts 
which we have examined, and which will be dis¬ 
cussed in detail hereinafter, while not precisely in 
point on the facts with the case at bar, neverthe¬ 
less, hold as did the court in Aspen Mining <f* 
S melt ing Co. v. Billings, supra, that a judgment or 
decree does not take final effect for purposes of 
writ of error or appeal until a motion for new trial 
or petition for rehearing is disposed of. 

A careful review of the authorities seems to indi¬ 
cate that State Courts have held both wavs on the 

%/ 

question of jurisdiction in circumstances parallel¬ 
ing those here presented. 

In the following cases the State Courts have held 
that where an appeal is taken while a petition for 
rehearing or a motion for a new trial is pending and 
undetermined, the filing of an appeal or a petition 
for writ of error indicates an abandonment of the 
motion for new trial or petition for rehearing: 

Hunt v. Iowa Central Rail wag Company, 52 
N. W. 668, 669, 86 Iowa 15. Action for damages 
caused by surface water discharged upon plain¬ 
tiff’s lands. Verdict and judgment for plaintiff 
and on November 12, 1890, plaintiff filed a motion 
for a new trial. February 2, 1891, plaintiff per¬ 
fected an appeal to the Supreme Court. April 3, 
1891, motion for new trial was submitted to the 
lower Court and that Court refused to pass upon 
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the same, holding it had no jurisdiction, thd cause 
having been appealed. Appellee moved to dismiss 

i 

the appeal claiming that as the case had nojt been 
finally disposed of by the District Court at thp time 
the appeal was taken, and as the defendant filed a 
motion for a new trial in that Court, he is precluded 
from appealing. Held (page 66a, 52 N. W.): 

* * * It is also certain that the pend¬ 

ency of a motion for new trial at the time 
an appeal is taken will not in any manner 
invalidate the appeal or prevent this Court 
from giving the same consideration to errors 
properly raised by it, and on the trial,j as it. 
might do, had no motion been filed. Brown 
v. Bose, 55 Iowa 734, 7 N. W. Rep. 133. The 
motion to dismiss will be overruled. 

Hopkins et al. v. Rollins , 97 Fla. 615, 123 S. 5. 
This was a case where a judgment was entered jFeb- 
ruary 8, 1927. A motion for a new trial was made 
February 11. In August a writ of error was issued, 
and on October 17 the Court overruled a motion for 
a new trial. A motion to dismiss the writ was filed 

i 

on the ground that the writ was invalid as it was 
not taken to a final judgment; that the judgment 
did not become final until the Court overruled the 
motion for a new trial and that a writ of error can 
lie only to a final judgment. The Court denied the 
motion to dismiss, saying: 

i 

Conceding that the plaintiff has it within 
his power to abandon a motion for a pew 
trial he may do so by implication. The (base 


70G48—38- 
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at bar presents an instance of abandonment 
of the motion by implication. 

Counsel, believing that they had six 
months under the statute from the date when 
the motion for new trial would be disposed 
of, decided to take a writ of error before that 
date, a thing thev were not precluded from 
doing, for thev could abandon the motion for 

O 7 4 - 

new trial and take the writ within six months 
from the date of the entry of the judgment. 
Having done that it is presumed such was 
their purpose. 

In City of Abilene v. American Surety Company, 
et al. (Court of Civil Appeals of Texas, 1934), 73 
S. W. (2d) 616, the appellant, the City of Abilene, 
sued defendants and the case was decided on a plea 


to the jurisdiction. From the judgment sustaining 
the same, the appeal was prosecuted. Appellees 
brought a motion to dismiss the appeal on the 
ground that the record therein did not show that 
the Court had jurisdiction because judgment was 
rendered September 26, 1933, to which plaintiff ex¬ 
cepted and gave notice of appeal. On September 
27 plaintiff filed in the trial Court a motion for new 
trial. The motion was overruled the same day. 


The Court said: 


More directly to the controlling proposi¬ 
tion, we are of the opinion that the judg¬ 
ment of September 26th was a “final” judg¬ 
ment in the sense that this appeal may be 
prosecuted therefrom, notwithstanding a 
motion for new trial was made and over- 
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ruled. We think this conclusion is war¬ 
ranted by the statute as construed in Golden 
Bod Oil Company v. Golden West Oil Com- 
pony (Texas Com. Appeal), 293 S. W. 167, 
168; 285 S. W. 627, and authorities there 
cited. 

* * * * * 

It was held in that case that the plaintiffs 
in error abandoned their motion for a new 
trial in the trial court. The rule, or prin¬ 
ciple, is believed to be applicable to the facts 
of this case. While the plaintiff herein 
would have had the right to appeal from the 
order overruling the motion for new trial by 
excepting and giving notice thereof, this did 
not prevent its abandoning that motion and 
prosecuting its appeal from the judgment 
of September 26th, and predicating errbr on 
rulings made in the main trial. 

* * * * *{ 

If the benefits of a motion for new jtrial 
mav be abandoned while under considera- 
tion of the trial court, and before aqtion 
thereon, as was done in the Golden Rod $ase, 
supra, without prejudice to the litigant’s 
right to prosecute a writ of error, we| see 
no reason why the litigant may not abaijdon 
the special benefits of a motion for a new 
trial and timely prosecute an appeal frdm a 
final judgment, as was done in this qase. 
It is believed to be within the letter and the 
spirit of the law. j 

Golden Bod Oil Company v. Golden West Oil 
Company, 293 S. W. 167 (Texas 1927). On Sep¬ 
tember 24, 1924, plaintiffs recovered a judgment. 
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Defendants in error moved for a new trial on Oc¬ 
tober 3, 1924. On October 4, 1924, the Court en¬ 
tered an order passing* the motion for new trial to 
its January term for consideration. On March 17, 

v 7 

1925, defendants in error filed their application for 
a writ of error. The motion for new trial was still 
pending* at the time the writ of error was filed. 

Plaintiffs in error filed a motion to dismiss the 
appeal on the ground that at the time the writ of 
error was sued out the judgment of the District 
Court was not a final judgment because the trial 
Court had under consideration the motion for new 
trial. The Court denied the motion to dismiss, 
saving: 

* * * A final judgment in contempla¬ 

tion of this article is an award of “the ju¬ 
dicial consequences which the law attaches 
to the facts.” Ware v. Jones (Tex. Com. 
App.), 250 S. IV. 663. The judgment here 
involved is such an award and is a final judg¬ 
ment which had not been set aside or va¬ 
cated at the time the writ of error was per¬ 
fected. The provision allowing an appeal 

or writ of error to be taken from every final 

•/ 

judgment included the judgment from which 
this appeal was taken. The proposition that 
no judgment is final while a motion for new 
trial is pending* in the trial court has no ap¬ 
plication to the term “final judgment.” as 
same is used in this article, but only has ref¬ 
erence to a judgment which may become final 
in the sense that the trial court has no fur¬ 
ther power or jurisdiction over it. 
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A writ of error lias the effect to dejprive 
the trial court of jurisdiction pending ap¬ 
peal. The defendants in error by perfect¬ 
ing appeal by writ of error abandoned itheir 
motion for new trial in the trial court. 
While they would have had the right to ap¬ 
peal by giving notice and filing appeal bond, 
should their motion for new trial have been 
overruled, this did not prevent them from 
abandoning their motion and perfecting ap¬ 
peal by writ of error, and, as the legal rights 
of plaintiffs in error could not be adversely 
affected by the abandonment of the motion, 
they are in no position to complain. 

In Owen v. Terrell (Supreme Court of New 
Mexico, 1916), 157 Pac. 672, 21 N. Mcx. 647, defend¬ 
ant in error obtained a default judgment with jeer- 

! 

tain findings against the defendant Owen in the Dis¬ 
trict Court on September 15, 1915. On September 
16,1915, a motion to quash the writ of garnishment 
was filed by defendant, which motion set up juris¬ 
dictional grounds. On September 22 defendant 
filed a motion to set aside the judgment, which mo¬ 
tion was also based on jurisdictional grounds. On 
November 4,1915, and while the motion to set a$ide 
default and judgment was still pending in the 

i 

lower Court, a writ of error was sued out to this 

i 

Court. Defendant in error now appears gnd 
moves to dismiss upon the ground, among others, 
that the pendency of the two motions to quash jthe 
writ and to set aside judgment, until disposed of, 

i 

i 

j 

I 

i 


i 
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destroyed the final character of the judgment of 
the trial Court so that no appeal or writ of error 
would lie therefrom until such motions had been 
acted upon by the District Court or otherwise dis¬ 
posed of. 

The motion to dismiss was overruled, saying: 

Going to the last condition of plaintiff in 
error, we have found a case decided by the 
Supreme Court of Iowa (Hunt v. Ioiva Cen¬ 
tral 7?. Co., 86 Iowa, 15, reported in 52 N. W. 
668 " * *) where the effect of a motion 

for a new trial, which was undisposed of at 
the time an appeal was sued out, is con¬ 
sidered from the standpoint of whether or 
not the cause had been finally disposed of 
by the district court at the time the appeal 

was taken. Bv the term of the statute of 

%> 

Iowa a motion for new trial was not neces¬ 
sary to the review on appeal, and therefore 
the motion to dismiss the appeal was over¬ 
ruled. We are inclined to agree with the 
reasoning of tins case, as we do not think it 
is proper for this court to add to the diffi¬ 
culties attending judicial procedure. The 
modern tendency is to simplify procedure so 
far as possible, and we think it is consistent 
with reason and common sense to hold that 
a party to litigation may elect to abandon 
any step in the proceedings which he 
neglects to call to the attention of the trial 
court. It is customarily held that parties to 
litigation may waive a right by course of 
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conduct when they elect to forego the! bene- 

fits of that right, or to pursue another course. 
***** 

* * * It is not to be gainsaid that the 
plaintiff in error in this case could liavC gone 
into the district court and sought leajve to 
withdraw either or both of his motions from 
consideration by the trial court, and secured 
the consent of the trial court to strike the 
same from the tiles. Had he done this there 
would be no question in the present lease. 
He has, in effect, shown his intention to 
abandon the motions bv suing out his [writ 
of error, and thereby depriving the (trial 
court of jurisdiction over the cause by bring¬ 
ing the matter here for review. He could 
not ask consideration of either of the (mo¬ 
tions filed subsequent to the judgment iij the 
Court below, and has, in effect, said tliajt he 
considered the motions unnecessary to a re¬ 
view of the cause and elected to assign no 
error relative thereto, but seeks to review 
the case upon the record made without Con¬ 
sideration of either of such motions. Ijt is 
clearly an election to abandon any rights he 
may have had growing out of either of ^aid 
motions, and we believe the greater good is 
to be subserved in construction bv this court 
that his action amounts to an election! to 
waive the motions and proceed with the 
cause as though neither of them had b(^en 

made. | 

! 

In the following cases the State Courts have held 
that where an appeal is taken or writ or error! is 


i 

i 






filed while a petition for rehearing or a motion for 
a new trial is pending and undetermined, the ap¬ 
peal is premature and must be dismissed: 

Petersen, et at. v. Ohio Copper Company (1928), 
266 P. 1050 (Utah). The decree was filed Decem¬ 
ber 29, 1926. June 27, 1927, appellant filed a mo¬ 
tion for a new trial. On June 28 appellant filed a 
notice of appeal. Motion for a new trial was de¬ 
nied July 2,1927. Respondent contends in support 
of a motion to dismiss that when the notice of ap¬ 
peal was served and filed, the motion for new trial 
was still pending and undisposed of and that, there¬ 
fore, the appeal was premature. Appeal dismissed 
at appellant's cost. The Court said (p. 1052): 

* * * If it should be contended that 
the taking of the appeal was in effect a 
waiver or abandonment of the motion for 
a new trial, it was doubtful if such conten¬ 
tion would be sound. Waiver must be in¬ 
tentional. 40 Cyc. 264. The same is true 
of abandonment. 1 Cyc. 5 * * * In our 

present view of the question to sustain the 
appeal under the circumstances disclosed by 

the record would be to lav down a rule 

%/ 

which, in some cases at least, might lead 
to incongruous situations and perhaps inex¬ 
tricable confusion. If, for example, in the 
instant case the trial court instead of deny¬ 
ing appellants’ motion for a new trial had 
granted the motion, the question would then 
arise, did the trial court have jurisdiction to 
errant the motion? If it did it would be 
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because the Supreme Court had acquired 
jurisdiction by the attempted appeal. 
Whenever the jurisdiction of the Supreme 
Court is invoked, as it is by the filing and 
serving of a notice of appeal, the trial <[ourt 
is shorn of its jurisdiction except as to pro¬ 
ceedings in aid of the appeal. 

For the reasons stated, we are of the opin¬ 
ion that the attempted appeal in this case 
was premature and the motion to dismiss 
should be granted. j 

Metzger et at. v. Royal Neighbors of America 
(1909), 123 N. W. 1052, 85 Nebr. 477. This ijs an 
appeal from the District Court of Harlan County. 
There was a joint trial which resulted in a veijdict 
in favor of plaintiffs on which judgment was ren¬ 
dered. A motion for a new trial was filed, but the 

record shows no action thereon bv the Court. The 

* 

Supreme Court of Nebraska dismissed the chse, 
saying: 

* * * Tliis being true, the appeal is 

prematurely taken, and the proceeding \pill, 
for that reason, have to be dismissed, which 
is done. j 

Harris et al . v. Dover , 6 Div. 665, Ct. App. Ala. 
(1934), 155 So. 887. Judgment for plaintiff. Mo¬ 
tion for new trial made. Subsequently, and while 
motion was pending, appeal filed and bond given. 
Thereafter, a motion was made to dismiss appeal. 
The motion was granted, the Court saying: j 

* * * It affirmatively appearing tljat 

the attempted appeal was premature, the 
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ease still legally pending in the lower court, 
said motion to dismiss is hereby granted and 
the purported appeal is dismissed. 

The general rule in Federal jurisdictions is 
stated in Vol. 4, Foster Federal Practice, Sec. 698, 
page 3783, as follows: 

* * * If a petition for a rehearing is 

duly filed or a motion for a new trial duly 
made, or a motion to set aside the judgment 
made during the term, the time does not be¬ 
gin to run until the petition or motion has 
been denied. ( Texas cf* Pac. Ry. Co. v. Mur¬ 
phy, 111 U. S. 488, 28 L. ed. 492; Brockett v. 
Brockett, 2 How. 238,11 L. ed. 251; Memphis 
v. Brown, 94 U. S. 715, 24 L. ed. 244; Aspen 
M J cC* S. Co. v. Billings, 150 U. S. 31, 37 L. ed. 
986; Alexander v. U. S., 57 Fed. 828; Re 
McCall, C. C. A., 145 Fed. 898; Wm. W. 
Bierce, Ltd. v. Waterhouse, 219 U. S. 320; 
55 L. ed. 237; Citizens Bank v. Opperman, 
249 U. S. 448, where a statute enacted pend¬ 
ing the motion for a rehearing was held to 
regulate the appeal.) 

HugheS Federal Practice, page 296, Chap. 74, 
Sec. 3207, deals with the question of finality “As 
Affected by Petition for Rehearing'’ as follows; 

Where the highest court of the state has 
rendered its decision, and under the law 
either party has a certain number of days 
within which to apply for a rehearing, the 
judgment is nevertheless final and appeal- 
able, the provision for a rehearing being in¬ 
effective to deprive the judgment in ques- 
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tion of its finality. ( Southern R. Co. v. 
Clift (1922) 260 U. S. 316, 67 L. ed. 283). 
Where, however, a petition for rehearing is 
actually filed, the judgment does not become 
final, for purposes of review, until it is de¬ 
nied or otherwise disposed of. (Citizens’ 
Bank of Michigan City, Ind. v. Opperman, 
(1919) 249 U. S. 448, 63 L. ed. 701.) As the 
Supreme Court said: ! 

“If it were not so, a judgment of aj state 
court susceptible of being reviewed by this 
court would, notwithstanding that du^y, be 
open at the same time to the power of a state 
to review and reverse/’ ( Andrews v. Vir¬ 
ginian R. Co. (1919) 248 U. S. 272, 63 h. ed. 
236.) j 

In discussing the Shallas Case, supra, the j 1936 
Supplement, Cyclopedia Federal Procedure, | page 
1011, See. 2723, the editor says: j 

It seems that an appeal taken by the mov¬ 
ing party while his motion for a new trial 
is pending is premature because the decision 
is not yet final, or else that the taking of the 
appeal cut off the jurisdiction below to de¬ 
termine the motion. * * * These ques¬ 
tions were left undecided. * * * [In 

view of these questions it would be inqpru- 
dent at least to appeal while one’s own 
motion which held the case open was unde¬ 
termined. It seems to be consonant With 
better reasons to regard an appeal so taken 
as premature and abortive, and disinis- 
sible. * * *] | 
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In Ohio Public Service Company v. State ex rel 
Fritz (1927), 274 U. S. 12, 71 L. ed. 898, a writ of 
error was sued out while a temporary application 
for rehearing was pending. After the denial of 
the petition for rehearing, a second writ of error 
was sued out. The Supreme Court held that the 
plaintiff in error could rely upon the second writ 
of error, and the first one taken would be dismissed. 
Mr. Justice Reynolds, speaking for the Court, said: 

These two writs of error were sued out at 
different stages of the same cause; the first 
while a timely application for rehearing was 
pending; the second after this had been 
denied. Under the circumstances plaintiff 
in error may rely upon the latter writ and 
No. 210 will be dismissed. 

In Kingman v. Western Manufacturing Com¬ 
pany, 170 U. S. 675 (1898), the Western Manufac¬ 
turing Company brought an action against King- 
man & Company for the recovery of certain funds. 
After a trial by jury a verdict in favor of King- 
man & Company was had whereupon a motion for 
a new trial was made. The motion was heard and 
overruled. Thereafter Kingman & Company filed 
a petition for writ of error. The Western Manu¬ 
facturing Company filed a motion to dismiss the 
appeal on the ground that the Court had no juris¬ 
diction because more than six months had inter¬ 
vened between the time of the rendition of the 
judgment and the date of allowing and taking out 
a writ of error. The motion was sustained and the 



writ of error dismissed. Rehearing was denied,, 
and the case came to the Supreme Court pf the 
United States on a writ of certiorari. The! ques¬ 
tion was whether the judgment of which Kingman 
& Company complained became final for th£ pur- 

i 

poses of a writ of error. The Supreme Cofirt re¬ 
versed the judgment of the Circuit Court of Ap¬ 
peals and remanded the cause for further proceed¬ 
ing, saying (p. 678): | 

| 

The motion for new trial in this case was 
filed within three days after the return of 
the verdict, and seasonably within the! rule 
of the state statute, or the common law rule, 
and, it is said, within the rule enforced by 
the United States courts in that district.! No 


leave to file it was required, and as it was 
entertained by the court, argued by coi|msel 
without objection, and passed upon, it mujst be 
presumed that it was regularly and properly 
made. This being so, the case falls within 
the rule that if a motion or a petition, for 
rehearing is made or presented in seasonjand 
entertained by the court, the time limited for 
a writ of error or appeal does not begin to 
run until the motion or petition is disposed 
of. Until then the judgment or decree does 
not take final effect for the purposes of the 
writ of error or appeal. Aspen Mining & 
Smelting Co. v. Billings, 150 U. S. 31; Voor- 


Jiees v. Noye Manufacturing Co., 151 U^ S. 


135; Brockett v. Brockett, 2 How. 238, 249; 
Texas and Pacific Railway v. Murphy, ill 
U. S. 488; Memphis v. Brown, 94 U. S. 715; 
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Northern Pacific Railroad v. Holmes, 155 
U. S.137 * * * 

(p. 680) It is true that a writ of error 
does not lie from this court or the Courts 
of Appeals to review an order denying a 
motion for a new trial, nor can error be as¬ 
signed on such an order because the dispo¬ 
sition of the motion is discretionary; but 
the court below while such a motion is pend¬ 
ing has not lost its jurisdiction over the case, 
and, having power to grant the motion, the 
judgment is not final for the purpose of tak¬ 
ing out the writ. The effect of a judgment, 
entered at once on the return of the verdict, 
in other respects is not open for considera¬ 
tion. The question before us is merely 
whether a judgment is final so that the ju¬ 
risdiction of the appellate court may be in¬ 
voked while it is still under the control of 
the trial court through the pendency of a 
motion for new trial. We do not think it is, 
and are of opinion that the limitation did 
not commence to run in this case until the 
motion for new trial was overruled. 

To the same effect— Citizens 9 Bank of Michigan 
City, Indiana v. Oppennan, 249 IT. S. 448, 63 L. ed. 
701; U)iitcd States v. The Seminole Nation, 299 
U. S. 417 ; Aspen Mining and Smelting Company v. 
Billings, 150 IT. S., 31, 36; United States v. Ellicott 
(1911) 223 U. S. 524; Griffiths v. Commissioner of 
Internal Revenue, 50 F. (2d) 782 (C. C. A. 7th, 
June 12, 1931); Burnet v. Lexington Ice & Coal 
Company, 62 F. (2d) 906 (C. C. A. 4th, Jan. 10, 
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1933); United States ex rel Dascomb, et ah v. Board 
of Tax Appeals, 56 App. D. C. 392, 16 F. (2d) 337; 
Clarke v. Eureka County Bank, 131 Fed. 145 (0. C., 
D. Nev., July 18, 1904) ; Gypsy Oil Company v. 
Esco, 275 U. S. 498. 

I 

l 

III. CONCLUSION 

i 

It is respectfully submitted that the foregoing 
represents the state of the law on the question aris¬ 
ing in this case, which we summarize as follows 

A. FEDERAL AND SUPREME COURT CASE$ 

The majority of the cases decided in the 
Courts and the Supreme Court of the United States, 
cited herein, hold that a decision is not final If or 

t I 

purposes of appeal while a petition for rehearing or 
new trial is pending and undetermined. Howeter, 
these cases, as we have already indicated, arose 
upon facts which were different than those in the 
case at bar, in that in nearly all the cases where that 
pronouncement is made by the Court, it is made in 
aid of jurisdiction of an appellate Court, becahse 
a petition for rehearing or for a new trial, was 
made and overruled, and the court held that the 
filing of a petition for rehearing or new trial ^x- 

I 

tended the time for taking an appeal since the time 
for appeal did not commence to run until the peti¬ 
tion for rehearing or new trial was disposed of. 

B. STATE CASES j 

| 

In the State Courts, in cases squarely in point on 
the facts, the courts have held, on the one hand 




that the filing of an appeal while a petition for re¬ 
hearing or for a new trial was pending and unde¬ 
termined, constituted an abandonment of the peti¬ 
tion for rehearing or for new trial, thereby passing 
jurisdiction to the appellate court, and on the other 
hand on the same state of facts, other state courts 
have held such an appeal premature. 

In the case at bar, while we feel it would be de¬ 
sirable to have this Court determine the cause on 
the merits, nevertheless, in the present state of the 
law, we hesitate to urge this upon the Court but 
prefer to leave the matter to whatever disposition 
this Court may think proper in the premises. 
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